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“Green” building is no longer a distant consideration for owners, developers, designers, and con-
tractors. Amidst the opportunities, “green” presents a minefield of potential risks, both new and
old, including design errors, third-party certifications, faulty workmanship, poor product selec-
tion, and unmet end user expectations. Contract documents are just beginning to address these
issues. This session will focus on strategies for identifying and managing the many risks pre-
sented by “green” building, including contract provisions, purchasing and operations procedures,
and the importance of proper use and maintenance after construction. Attendees will also learn
about the federal government’s green initiatives and the associated risks for government contrac-
tors with green requirements. Emerging insurance coverage considerations will also be exam-

ined.
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Application of Ethics Rules

¢ Federal False Claims Act applies because
of federal funding
— State andi local FCAs may also apply.

¢ Obama Administration is committed to
ensuring that Stimulus Act funds will not

be spent on firaud or Waste

— New “Recovery: Accountability: and
Iiransparency, Board“ will pelice; fraud

»Audiit;, Investigatory, and subpoena POWENS
—\Whistle-blewer protections
Federal Contracts Practice Group Peckar&Abramson

The Green Built Environment in the United States
The State of the Insurance Marketplace

Background:

= Obijective of our report

= Markets surveyed

= Risks vs. benefits — the underwriters’ ultimate challenge
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. Presentation Format

= Coverage
= Concerns

= Crystal ball

Professional Liability
Design Firms
= Coverage:
— Negligent design and related services
= Concerns:
— Lack of experience
— Standard of care
— New technologies
— Material specifications

— Emerging professional risks — Leadership in Energy and Environmental
Design (LEED) AP and Commissioning Agents

= Crystal ball:

— Contractual / risk management advice
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. Environmental

= Coverage:
— Pollution Legal Liability (PLL) - Owners
— Contractors Pollution Liability (CPL) - Contractors

= Concerns:
— Risks vs. benefits:
e Air quality
o Materials
e Storm water / water management
s Mold

= Crystal ball:
- Refined coverages
— Premium credits?
— Premium debits?

. Builder’s Risk

= Coverage:
— Direct damage / “soft” costs for property damaged during course of
construction

= Concerns:
— Delays and extra expense:
= Equipment procurement
s Flushing out air space
s Commissioning
o LEED process

= Crystal ball:
— More markets emerge

43

)
=
=
(0]
=3
[)
T
2
H




. Property

= Coverage:
— Direct damage (and resultant business interruption / extra expense) to
completed buildings
= Green coverage examples:
- Rebuild to current certification, upgrade to higher certification,
commissioning costs, recycling costs, and more
— Premium reductions of between 0%-5%.
= Doesn’t apply to catastrophic coverage (i.e. windstorm)
= Concerns:
— Recognize benefits, for example: commissioning
- Risks — new technologies, especially vegetative roofs
— Proper valuation:
= Direct damage, business interruption, and extra expense
= Crystal ball:
— First to market;
- Innovation has slowed down
- Let’s see how it works.

. Casualty

= Coverages:
— General Liability (GL)
— Workers’ Compensation (WC)

= Concerns:
— Lack of qualified experienced firms - especially subcontractors
— Durability / longevity of new, untested products
— New roof systems

- New Heating, Ventilating, and Air Conditioning (HVAC) / air handling
systems

— Improper Operations and Maintenance (O&M)

= Crystal ball:
— Learning curve
— Monitoring closely
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. Surety

= “Coverage:”
— Performance bonds
— Penalty bonds

= Concerns:
— Onerous contract provisions
- Inadvertently guaranteeing a performance / LEED certification /
energy savings

= Crystal ball:
— Monitoring closely
— Driven by claims and contractual requirements

. Take-aways

= Learning curve
= Crystal ball:
— More markets
— Perception of risks / benefits and claim experience
— New unanticipated risks
= What you can do:
— Contract management
— Thorough risk assessment
— Understand underwriters’ perception of the risk
— Compare coverages and risk management services
= Not everything is insurable:
s Example: Return on Investment (ROI)
s Performance warrantees / guarantees
s Achieving LEED certification
= Know what you are buying.
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Q&A

Steven M. Charney
William C. “Tom” Thompson
Peckar & Abramson, P.C.

Michael Feigin
Varshi USA, Construction: Practice Leader

November 2, 2009
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