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One of our most popular topics, this workshop provides a practical approach to managing risk
through the review and negotiation of construction contracts. Find out how to protect your orga-
nization, or your client, from problematic language in key provisions such as changes, unforeseen
conditions, delays and schedule, payment, termination, dispute resolution, indemnity, limitations
of liability, and insurance. Learn the typical approaches to insuring construction risks and how
common problems can be avoided by involving knowledgeable insurance professionals in the
drafting of insurance requirements. Aimed at those new to construction risk allocation, but with
an eye on current developments, this session is also a good refresher for veterans.
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ENVIRONMENTAL LIABILITY

CONTRACTOR’S PENALTY

MARINE & TRANSPORTATION
PROPERTY
COMMERCIAL CRIME
WORKER’S COMPENSATION
PROFESSIONAL LIABILITY
D&O LIABILITY
BUILDER'’S RISK

CONTRACTOR’S EQUIPMENT
GENERAL LIABILITY

EXCESS LIABILITY

EMPLOYERS' LIABILITY

You might be surprised at the breadth of insurance cover ACE offers. But you won't be surprised

that we employ the same tailored customer service and strong underwriting expertise across our
portfolio. Build your Construction business with us. Go to www.aceusa.com




H. James Wulisberg

Chairman of the Board and CEO
Waulisberg Reese Colvig & Firstman, Professional Corporation

Mr. Wiulfsberg is presenting Workshop M2, “Identifying and Managing Contract Risks,” on Monday. He is the
firm’s senior principal and a nationally recognized expert in construction law. He has over 30 years’ experience
in all phases of the construction process, including design, bid build, design build, engineering procurement con-
struction contracting, construction management, and public works projects. He has assisted EPC contractors,
project owners, contractors, architects and engineers, construction managers, and developers in finding procure-
ment and evaluation methodologies, developing procurement documents, negotiating and drafting contracts, ne-
gotiating and administering contract claims, and developing claims avoidance and dispute resolution strategies
and procedures.

Mr. Wulfsberg has represented clients in mediation, arbitration, and litigation. He has represented EPC con-
tractors, public and private owners, and architects and engineers in a variety of major private, public works,
and power process projects throughout the United States, Latin America, and the Middle East.

He earned a B.A., magna cum laude, from the University of Southern California and a J.D. from the Univer-
sity of California, Boalt Hall School of Law. His professional activities include ABA Fidelity and Surety
Law Committee; ABA Forum Committee on the Construction Industry; International Bar Association; ABA
Section of Public Contract Law; ABA Section of Tort ‘® Insurance Practice; ABA Construction Litigation
Committee; American College of Construction Lawyers; Alameda County Bar Association; San Francisco
City and County Bar Association; and Certified Arbitrator, California State Construction Contract Arbitra-
tion Committee.

His court admissions include District Court (N.D., S.D., E.D., and C.D. Cal.); Court of Appeals (9th Cir.); the
United States District Court of Nevada; Wayne County Michigan Circuit Court; the United States District
Court of Missouri; and the United States District Court for the Southern District of New York.

Mr. Wulfsberg has written extensively as author, coauthor, and contributing author of articles, papers, and
publications, his work appearing in Architectural Record and John Wiley ‘@ Sons, Practising Law Institute,
American Bar Association, Prentice Hall Law‘® Business, and The Environmental Insurance Law Insti-
tute publications, among others. He has also presented various lectures and seminars for the American Bar
Association, The Practising Law Institute, the New York University Continuing Education Program on Real
Estate Law, Advanced Management Research, and the U.S. Department of Housing and Urban Develop-
ment, Suemik Company, Ltd., Prentice Hall Law ‘® Business, and Wagner-Hohns-Inglis, Inc.

Mr. Wulfsberg has also engaged in construction claims management consultation for the U.S. Department
of Housing and Urban Development, the University of Texas System, the Washington Public Power Supply
System and the National Association of Housing Authorities, and he has served on various panels for the
American Bar Association and the California Continuing Education of the Bar.




Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left blank. If you
print this file, we suggest that you set your printer to duplex.



Identifying and
Managing Contract Risks

Presented by:

H. James Wulfsherg, Esq.
Chairman and CEO

Colvig & Firstman
Professional Corporation

Why the Contract Matters—
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Would Be a Dispute?
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Introduction

“RTFC” or Read the “Final” Contract

Do the terms and conditions really
matter?

How do we price the terms and
conditions?

Top terms and conditions
Are there really deal-breakers?

Exclusive remedies—all-inclusive
remedies ...

Best Practices for Contract

Terms and Conditions

CONTRACTORS propose terms and conditions
to limit liability and avoid unreasonable risks that
often cannot be priced

Owners seek unlimited or unreasonable risk
allocations to CONTRACTORS that may make
contracts unacceptable

Our purpose is to understand contract risks and
attempt to mitigate the risks for
CONTRACTORS

We will also examine some real-world examples
of why the terms and conditions are important




The Contract Matters

® The “No Damage for Delay” clause
—When s delay not costly?

® The “Pay if Paid” clause
—Whenis the money really due?

E The “Disputes” clause
— Financing the owner’s changes

B Cost of performance—the real risk?
— The project that ate the contractor

Summary of Key Terms
and Conditions

Limitations of Liability
Indemnity

Consequential Damages Waiver
Warranty

Intellectual Property
Hazardous Substances
Liquidated Damages

Claims and Notice Provisions
No Damages for Delay
Insurance, Insurance Limits
Additional Insured

Audit Rights

Termination and Suspension
Disputes/Changes Clauses




Limitations of Liability

What are limitations of liability?
— Limit liabilities to pre-set limits
— May be tied to liquidated damages

E Time of completion
B Performance limits on liability

— May be tied to amount of fees
— Should be linked to amount of risk

— The greater the risk the more the limitations
of liability are crucial

Limitations of Liability

SAMPLE CONTRACT PROVISIONS

In no event shall Contractor be liable to Owner for loss of
profits or revenue; loss of use; loss of opportunity;
governmental and regulatory sanctions; loss of goodwill; or
for any special, consequential, incidental, indirect, punitive,
or exemplary damages in any way arising from or related to
the performance of this Agreement.

The total cumulative liability of Contractor to Owner for all
claims, losses, damages, and expenses in any way arising
from or related to the performance of this Agreement shall
not be greater than the compensation received by
Contractor under this Agreement.




Limitations of Liability
® TEXAS Authority

“[Clontracting parties can limit their liability in
damages to a specified amount.”

Headv. U.S. Inspect DEW, Inc., 159 S.W.3d 731, 748 (Tex.
2005)(citations omitted).

Limitations of Liability

E CALIFORNIA Authority

“[T]he trial court properly determined that the
limitation clause was valid and that . ..
liability was limited to $67,640.”

Markborough California, Inc. v. Superior Court, 227 Cal. App.
3d 705, 715-16 (1991).




Limitations of Liability

CALIFORNIA Authority

“‘Nothing contained in Section 2782 [prohibiting
indemnification for the indemnitee’s sole negligence]
shall prevent a party to a construction contract and the
owner or other party for whose account the construction
contractis being performed from negotiating and
expressly agreeing with respect to the allocation, release,
liquidation, exclusion, or limitation as between the parties
of any liability (a) for design defects, or (b) of the
promisee to the promisorarising out of or relating to the
construction contract.”

California Civil Code Section 2782.5.

Limitations of Liability

NEW YORK Authority

“A clear contractual provision limiting
damages is enforceable absent a special
relationship between the parties, a statutory
prohibition, or an overriding public policy.”

Smith-Hoy v. AMC Property Evaluations. Inc.

52 A.D.3d 809, 810 (N.Y.A.D. 2008).

12
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Limitations of Liability

E The case of the never-ending
performance—The Toll Road to
Nowhere!

B The Case of the Gold Processing Plant
that would not work—Ilimited to
insu[ance

13

Indemnities

F What are indemnities

— Written agreements to stand good for the liabilities of
another

— May be total or limited
B “All liabilities”
E “Sole negligence”

— May be limited by law, i.e., gross negligence, willful
misconduct, or fraud

— May void insurance coverage—importance of
independence language in insurance provisions

— Duty to defend may be implied
— Indemnity for claims vs. indemnity for loss

14
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Indemnities

SAMPLE CONTRACT PROVISIONS

E Contractorshall defend, indemnify and hold harmless
Owner and its subsidiaries and affiliates and their
directors, officers, employees, successors, and
permitted assigns from and against all liabilities,
claims, damages, losses and expenses, including
reasonable attorneys’ fees directly related thereto for
bodilyinjury to or death of any person, including
Contractor’s and Subcontractor’s employees, and for
loss or damage to the property of third parties to the
extent caused by the negligence or willful misconduct
of Contractor or its Subcontractors, or anyone for
whose acts they are liable in connection with activities
under this Agreement.

Indemnities
r CALIFORNIA Authority

“Where, as here, the agreement clearly indicates that
one party was to be indemnified for any damages
sustained as a result of another’s breach of the
contract, and it is undisputed that the accident would
never have happened except for such breach, we
conclude that the indemnity is viable notwithstanding
the jury’s finding of the indemnitee’s ‘active’
negligence.”

Morton Thiokol, Inc. v. Metal Building Alteration Co., 193 Cal.
App. 3d 1025, 1030 (1987).

12




Indemnities

B TEXAS Authority

“Because indemnity provisions seek to shift the risk of one party's future
negligence to the other party, Texas imposes a fair notice requirement
before enforcing such agreements. The fair notice requirements are the
express negligence doctrine and the conspicuousness requirement. Under
the express negligence doctrine, an intent to indemnify one of the parties
from the consequences of its own negligence, ‘must be specifically stated
in the four corners of the document.” The conspicuousness requirement
mandates that ‘something must appear on the face of the [contract] to
attract the attention of a reasonable person when he looks at it.” Language
is conspicuous if it appears in larger type, contrasting colors, or otherwise
calls attention to itself.”

Cabo Const., Inc. v. R S Clark Const.. Inc., 227 S.W.3d 314, 317 (Tex. 2007).

Indemnities

E NEW YORK Authority

“Because there was no evidence of any fault on the
part of [the general contractor] in this case, neither the
wording nor intent of the statute [barring indemnity for
the indemnitee’s negligence] is violated by allowing it
to allocate responsibility for this unexplained accident
through an indemnification provision.”

Brown v. Two Exchange Plaza Partners, 76 N.Y.2d 172, 180-81
(1990).

13




Indemnities

B Anti-Indemnity Statutes
® ILLINOIS

§ 1. With respect to contracts or agreements, either public or
private, for the construction, alteration, repair or
maintenance of a building, structure, highway bridge,
viaducts or other work dealing with construction, or for
any moving, demolition or excavation connected therewith,
every covenant, promise or agreement to indemnify or
hold harmless another person from that person's own
negligence is void as against public policy and wholly
unenforceable.

740 IIl. Comp. Stat. 35/1 (1993).

Indemnities

B Anti-Indemnity Statutes
® CALIFORNIA

(a) Except as provided in Sections 2782.1, 2782.2, 2782.5, and
2782. 6, provisions, clauses, covenants, or agreements contained
in, collateral to, or affecting any construction contract and that
purport to indemnify the promisee against liability for damages for
death or bodily injury to persons, injury to property, or any other
loss, damage or expense arising from the sole negligence or
willful misconduct of the promisee or the promisee's agents,
servants, or independent contractors who are directly responsible
to the promisee, or for defects in design furnished by those
persons, are against public policy and are void and
unenforceable; provided, however, that this section shall not
affect the validity of any insurance contract, workers'
compensation, or agreement issued by an admitted insurer as
defined by the Insurance Code.

Cal. Civ. Code Section 2782.

20
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Indemnities

Anti-Indemnity Statutes
E TEXAS

(a) A covenantor promise in, in connection with, or collateral to a construction
contractis void and unenforceable ifthe covenant or promise provides for a
contractorwho is to perform the work that is the subject of the construction
contractto indemnify or hold harmless a registered architect, licensed engineeror
an agent, servant, or employee of a registered architect or licensed engineer from
liability for damage that:
(1) is caused by or results from:
(A) defects in plans, designs, or specifications prepared, approved, orused by
the architector engineer; or

(B) negligence ofthe architector engineerin the rendition or conduct of
professional duties called for or arising out of the construction contractand
the plans, dedsigns, orspecificationsthatare a part of the construction
contract; an

(2) arises from:
(A) personalinjury or death;
(B) property injury; or
(C) any other expense thatarises from personalinjury, death, or property
injury.

Tex. Civ. Prac & Rem. Code Ann. Section 130.002.

21

Indemnities

E “All Cost, loss or expense” for defense and
indemnities... the case of the Failed Platform at
the San Francisco Airport—when will the 747 be
free to fly?

— Switch failed during start-up of hangar shake down—
causing failure and wracking of platform

— 747 trapped in “elevated cleaning platform” for 3
weeks

— Indemnity cost $ millions

22
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Consequential Damages Waiver

Whatis a consequential damages
waiver?

Limits liability for lost profits and potentially
huge risks

Prevents “bet your company claims”
The “loss of bonding” capacity claim
Why does it matter?

23

Consequential Damages Waiver
SAMPLE CONTRACT PROVISION

E Inno event shall Contractor be liable to Owner

for loss of anticipated profits or revenue; loss of
use; loss of opportunity; loss of goodwill; or for
any special, consequential, incidental, indirect,
punitive, or exemplary damages in any way
arising from or related to the performance of this
Agreement.

24
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Consequential Damages Waiver

TEXAS Authority

“At the time the parties entered into the agreement, Consolidated's
damages, i.e. Trane delivering units without the piping packages and
Consolidated then fabricating and installing the piping packages in a
finished space, could not have been conclusively presumed to have
been foreseen or contemplated by the parties. Instead they are damages
not the usual result of the wrong, but are foreseeable and directly
traceable to the wrongful act. And, they are reasonable expenses
incident to delay or other breach. We, therefore, hold that . . .
Consolidated’'s damages are incidental and consequential. As these
damages are incidental and consequential, they are barred by the
contract.”

Wade and Sons, Inc. v. American Standard, Inc., 127 S.W.3d 814,824 (Tex.2003)

25

Consequential Damages Waiver

E NEW YORK Authority

“Finally, to the extent that [plaintiff’'s] complaint seeks
consequential damages, as well as loss of use, we
agree with defendant that such are precluded under
the terms of the contract. Section 11.3.3 of said
contract plainly provides that the ‘[o]Jwner waives all
rights of action against the [c]ontractor for loss of use
of the [o]wner's property, including consequential
losses due to fire * * * however caused.”

Mu Chapter Of Sigma Pi Fraternity Of U.S. Inc. v. Northeast
Const. Services Inc., 709 N.Y.S.2d 677, 679 (2000).

26
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Consequential Damages Waiver

B ILLINOIS Authority

“The. .. contract also covers plaintiff's claims of damage from delay in
opening the Arena and of damage to its business reputation. Subparagraph
11.4.1 specially provides:

The Owner, at his option may purchase and maintain such insurance as
will insure him against loss of use of his property due to fire or other
hazards, however caused. The Owner waives all rights of action against the
Contractor for loss of use of his property, including consequential losses
due to fire or other hazards, however caused, to the extent covered by
insurance under this paragraph 11.4.

In construing the contract as a whole, the trial court properly found that
consequential damages were accepted by plaintiff.”

Village of Rosemont v. Lentin Lumber Co. 144 Ill. App. 3d 651, 665 (1986).

27

Consequential Damages Waiver

B The case of $500 million claim for
consequential damages—The Boiler
Claim!

— Delay and disruption

— Performance-related damages
— Lost revenue from operations
— Lost value of plant

28
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Warranty

Why does it matter?
— Very difficult to quantify risk
— May involve key suppliers and
subcontractors with limitations on liability
— Time of warranty can be crucial
— Extent of the warranty obligation

— So-called Ever-Green Warranties, i.e., the
never-ending warranty

— Before and after substantial completion

29

Warranty

SAMPLE CONTRACT PROVISIONS

E Contractor warrants that all machinery, equipment,
materials, systems, supplies and other items comprising
the Facility will be new and free from defective design,
workmanship and materials and will meet all
requirements of the Agreement.

E Contractor represents and warrants that it and its
Subcontractors are, and shall be at all times, fully
qualified and capable of performing the Work and
completing the Projectin accordance with the terms of
the Agreement.

30
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Warranty

SAMPLE CONTRACT PROVISIONS

E During performance of the Work and for a period of one year
following Final Completion, Contractor shall provide the
warranties under this Agreement. [If within such warranty
period, Owner promptly notifies Contractor of any defects or
deficiencies in the Work, Contractor shall (a) reperform any
such defective Work, at no additional cost to Owner, to
correct any such errors, omissions, defects or deficiencies.
Contractor’s obligations shall include removal, repair and
replacement of non-conforming portions of the Work.
Owner’s notice of any such defect or deficiency shall be
delivered to Contractor as soon as practicable following
Owner’s discovery thereof.

31

Warranty

SAMPLE CONTRACT PROVISIONS

E The duties, liabilities and obligations of Contractor do not
extend to any repairs, replacements, alterations, or
maintenance of materials as a result of (a) owner’s failure to
operate and maintain the Facility in accordance with the
Operating Manuals, or Good Practice, (b) alteration or
modification performed without Contractor’'s consent or which
are required as a result of normal wear and tear in the
operation of the Facility other than that caused by the
negligence of Contractor or failure of Contractor to comply
with the Agreement.

32
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Warranty

SAMPLE CONTRACT PROVISIONS

Exceptthose expressly provided in the Agreement, Contractor

makes no warranties or guarantees, express or implied,
relating to the Work and Contractor disclaims any implied
warranties or warranties implied by law, including warranties
of merchantability and fitness for a particular purpose, other
than the warranties set forth in this Agreement.

33

Warranty

TEXAS Authority

“The express warranty here does not by its terms
limit or exclude the implied warranty of fitness.
[Defendant] has not called to our attention any

contractual provision to the effect that no warranties

are made other than those expressly provided. We
hold that a provision for an express warranty,
without any disclaimer of implied warranties, does
not limit or exclude the implied warranty of fitness
for the particular purpose.”

Vaughn Bldg. Corp. v. Austin Co., 620 S.W.2d 678, 680 (Tex. 1981).

34
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Warranty

B NEW YORK Authority

“The instant dispute is governed by a valid limited warranty, which
the plaintiff Hope Houston Hirshorn acknowledged at her
examination before trial was included in the contract between the
parties. ... We further find that the limited warranty, which limited
the defendants' liability to ‘the cost of reasonable repairs by the
seller or his designee’, and excluded ‘any and all other warranties,
express or implied’, complied with General Business Law § 777-b.

Since the limited warranty excluded any common-law implied

warranty the first cause of action sounding in common-law breach
of contract must be dismissed.”

Hirshornv. Little Lake Estates. Inc., 674 N.Y.S.2d 109, 110 (1998)(citations
omitted).

35

Warranty

E The case of the “Never-Ending” Power
Plant Warranty

— Ever-Green Warranties, i.e., renewing
warranty

— Suppliers and subcontractors are gone

— Does 10 years later sound too long?
/ e /// /;///;

36
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Intellectual Property

What s intellectual property

— Generally it encompasses a wide variety of
rights in software, copyright, and trade
secrets

— Often hidden copyrights may be involved

— Trade secrets that are not subject to
copyright or patents may be involved

— Patent protection may be implicated

— Difficult to quantify and may not be the
engineer’s or contractor’s risk

37

Intellectual Property

SAMPLE CONTRACT PROVISIONS

B Contractor shall defend, indemnify and hold harmless Owner
from and against all Claims, arising from any claim or legal
action for unauthorized disclosure or use of any trade secrets,
or of patent, copyright or trademark infringement arising from
Contractor’s performance, or that of its Subcontractors, of the
Work. If such claim or legal action for infringement results in a
suit against Owner, Contractor shall, at its election, have sole
charge and direction of such suit in the Owner’s behalf and
Contractor shall diligently defend the suit.

38
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Intellectual Property

SAMPLE CONTRACT PROVISIONS

E Sealed original drawings, specifications, final project
specific calculations, and other construction documents
which Contractor prepares and delivers to Owner shall
become the property of Owner following Owner’s final
paymentto Contractor in accordance with the terms of
this Agreement. Rights to intellectual property
developed, utilized, or modified in the performance of
the Work shall remain the property of Contractor.

39

Intellectual Property

Tied to consequential damages?
Risks can be substantial

Who owns the information?
What use can be made of it?
Rights in data?

Building information model (BIM)
design/construction?

— Whoowns the BIM?

40
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Hazardous Substances

What are hazardous substances?

— TCE, H24,CO, SO,, etc., may be ground or
air

— Thelist is long
— The liabilities are great
— Theinsurance is limited

41

Hazardous Substances

SAMPLE CONTRACT PROVISIONS

E Contractorshall remove, transport and dispose of any
Hazardous Material transported onto the Facility Site
by or on behalf of Contractor or any Subcontractor.
Contractor shall immediately notify Owner upon the
discovery of the presence of any Hazardous Material
on, orrelease of Hazardous Material from the Site.
Contractor shall not be responsible for the
transportation, handling, storage, cleanup or removal
of any Hazardous Materials that existed at the Site
prior to commencement by Contractor of the Work, or
were subsequently placed or released onto the Site
other than by Contractor or the Subcontractors.

42
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Hazardous Waste

SAMPLE CONTRACT PROVISIONS

B Owner agrees to release, defend, indemnify, and
hold Contractor harmless from and against any
and all liability that may in any manner arise in
any way, directly or indirectly, caused by any
hazardous or toxic substance, material, or
condition present at the site that was not brought
onto the site by Contractor, unless such liability is
caused by Contractor’s sole negligence or willful
misconduct.

43

Hazardous Substances

NEW YORK Authority

“Bidders were also expressly advised in the Specifications and made
aware, prior to formulating their bid price, that they would be required to
work with contaminated soil: ‘The Contractor shall refer to the
Supplementary Conditions for an Allowance to excavate, load, haul and
legally dispose of soil soaked by petroleum products. This soil may be
encountered in the vicinity of the existing underground storage tanks
for diesel fuel, gasoline, waste oil, lubricating oil, etc.’ . . . Thus, there is
no merit to [the Contractor’s] argument that the engineers
misrepresented that it would not encounter hazardous conditions and
contaminated soil, the existence of which the contract documents
clearly contemplated.”

IFD Const. Corp. v. Corddry Carpenter Dietzand Zack, 685N.Y.S.2d 670,673 (1999).

44
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Hazardous Substances

B CALIFORNIA Authority

“The changed condition clause in the contract required the City to adjust
the compensation payable to the contractor if subsurface or soil conditions
encountered on the project differed from conditions specified in the
contract. Section 3-4 of the Standard Specifications in the contract defines
a changed condition as ‘Material differing from that represented in the
contract which the contractor believes may be hazardous waste, as defined
in section 25117 of the Health and Safety Code, that is required to be
moved to Class I, Class Il or Class lll disposal site in accordance with
provisions of existing law.’

* %k k k%

MacDonald Construction did encounter changed conditions on the project.
Contrary to the contract documents, the excavated material was hazardous
waste as specified in the changed conditions clause, and was required to
be removed to a special disposal site. In fact, the Regional Water Quality
Control Board required special handling and removal of the material to a
Class lll type disposal site.”

Howard Contracting. Inc.v. G.A. MacDonald Construction Co.. Inc., 71 Cal. App. 4th 38, 56-57 (1998).

45

Hazardous Substances

E Insurance implications
E Green field or brown field
B  Who bears the risk?

46
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Hazardous Substances

E The case of the Unexpected
Contamination of the Soils—or will the
team play on time?

— Warriors Basketball Team—renovations to
the Golden State Warriors Arena

— Toxic substances found in the foundation
— Team HAD TO PLAY ON TIME

— Whobears the cost of cleanup and
acceleration of the project?

47

Liquidated Damages

E Performance liquidated damages
— Whatare performance LDs?
— Why do owners want performance LDs?

— Whydo CONTRACTORS want performance
LDs?

E Schedule liquidated damages
— Why include performance LDs?
— What does concurrent delay mean?

B Actual damages?

48
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Liquidated Damages

SAMPLE CONTRACT PROVISIONS

E If Contractor fails to achieve Substantial Completion on or
before the Substantial Completion Date set forth in this
Agreement, Contractor shall pay to Owner, as liquidated
damages and not as a penalty, an amount equal to $5,000 per
calendar day or part thereof, provided that such delay is not
the result of an event caused by actions of Owner.

E In the event all other requirements for Substantial Completion
are achieved but the Perfformance Guarantees are not achieved
due to defects or deficiencies in Contractor’s Work, Contractor
shall pay the lesser of (a) $5,000 per calendar day until the
Performance Guarantees are achieved or (b) the costs incurred
by Owner as a result of Contractors failure to meet the
Performance Guarantees.

49
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Liquidated Damages
B CALIFORNIA Authority

“Clearly an implied term of the contract herein was that once the notice to
proceed was issued, the dredge would be available for work on the project. The
apparent intention of the parties was completion of the seawall within 40
working days of the issuance of the notice to proceed. Such intention is
supported by the various contract terms; i.e., that work shall begin within 10
days of [Contractor’s] receipt of the notice to proceed, that liquidated damages
shall be paid to the County for every day of delay past the 40th day of work and
that [Contractor] would pay $2,000 per day in liquidated damages from October
16, 1983, until the first 500 feet of the seawall were completed. This intention of
prompt completion of the seawall could not have been effectuated absent an
implied term that the County would insure the dredge's availability for work on
the project. As the contract itself provides, backfill work to be performed by the
dredge was necessary to the completion of the seawall.

[Contractor] . . . was misled by this incorrect implied representation in its
submission of a bid. [Contractor] justifiably relied on this representation in
determining the cost of constructing the seawall. Accordingly, it did not include
in its bid the cost of maintaining the seawall for an indefinite period of time while
awaiting the arrival of the dredge. As the County impliedly warranted the
correctness of these representations, it is liable for the cost of extra work which
was necessitated by the dredge's failure to arrive.”

Tonkin Construction Co. v. County of Humboldt, 188 Cal. App. 3d 828, 832 (1987).

50
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Liquidated Damages

E ILLINOIS Authority

“[T]he parties must . .. present evidence to show whether there
was mutual delay, and to whom the delay was attributable. If the
evidence shows that the [Owner] substantially contributed to the
delay so as to render the provision of the contract providing that
time is of the essence void, the court must then abrogate the
liquidated damages clause, and the parties may only then seek any
actual damages that they are able to prove. If, however, the
evidence does not show that the [Owner] substantially contributed
to the delay, the court may apportion fault under the clause and
award liquidated damages accordingly.”

Calumet Const. Corp. v. Metropolitan Sanitary Dist. of Greater Chicago,178 lll.
App. 3d 415, 457-58 (1988).

51
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Liquidated Damages

B NEW YORK Authority

“The liquidated damages clause in the contract here
fails to indicate unambiguously that liquidated
damages would be recoverable if performance were
not completed due to termination of the contract by
plaintiffs. Accordingly, Supreme Court properly denied
plaintiffs' motion for partial summary judgment and
dismissed their claim for liquidated damages.”

Village of New Paltz v. Merlex Contracting, Inc., 784 N.Y.S.2d
661, 662 (2004 )(citations omitted).

52

Claims and Notice Provisions

E Whatis the purpose of claims notice?
— Are notice provisions upheld?
— Conditions precedent to claims?
— Strictly upheld?
® Why do contractors want notice provisions
in subcontracts and POs?
— Notice of claims to owners?
— Pass through the claims?

53
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Claims and Notice Provisions
B CALIFORNIA Authority

“Noncompliance with a provision requiring an
application for an extension of time is not a proper
basis for holding a contractor liable in liquidated
damdag?s” for late completion caused by the owner's
conduct.

Peter Kiewit Sons' Co. v. Pasadena City Jr. College Dist. of Los
Angeles County, 59 Cal. 2d 241, 245 (1963).

54

Claims and Notice Provisions

B ILLINOIS Authority

“[T]he failure of [Contractor] to give written notice of the delay
may be considered a waiver of a claim for delay, but ‘the waiver
of a claim for delay does not correspondingly dictate that the
party waiving the delay be held liable for the delay.’ In addition,
[Owner’s] agent . . . indicated to [Contractor] any further
requests for delay were useless. While that may not have
excused [Contractor] from giving written notice of the delay, it
does indicate [Owner] had actual knowledge of the claim. ‘A
contractor may be held to have waived his claim, absent
written notice [of delay], unless the owner had actual
knowledge of the claim.’”

Stone v. City of Arcola, 181 Ill.App.3d 513, 526-27 (1989)(citations omitted).
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Claims and Notice Provisions

B NEW YORK Authority

“In order to claim additional compensation . . . the contract required
plaintiff to ‘notify [MFJ] in writing of [plaintiff's] intention to claim such
additional compensation before [Contractor] begins the work on which [it]
bases the claim.’ Notice provisions such as this ‘require the contractor to
promptly notice and document its claims [and] are therefore conditions
precedent to suit or recovery.’ Failure to strictly comply with such
provisions generally constitutes waiver of a claim for additional
compensation. Here, [Contractor] relies upon a letter to MFJ dated
September 27, 2000 as notice of its intention to claim additional
compensation for the initial milling work. However, because this letter
addressed only work previously performed and it was written after that
work was completed, it plainly was insufficient to give the advance notice
required by the contract provision quoted above.”

Fahs Rolston Paving Corp. v. County of Chemung, 841 N.Y.S.2d 404, 406 (2007 )(citations omitted).
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Claims and Notice Provisions

E TEXAS Authority

(a)

(b)
(c)

(d)

(e)
(f)

A contract stipulation that requires a claimant to give notice of a claim for damages as

a condition precedent to the right to sue on the contract is not valid unless the

stipulation is reasonable. A stipulation that requires notification within less than 90

days is void.

If notice is required, the claimant may notify any convenient agent of the company that

requires the notice.

A contract stipulation between the operator of a railroad, street railway, or interurban

railroad and an employee or servant of the operator is void if it requires as a condition

precedent to liability:

(1) the employee or servant to notify the system of a claim for damages for personal
injury caused by negligence; or

(2) the spouse, parent, or child of a deceased employee or servant to notify the
system of a claim of death caused by negligence.

This section applies to a contract between a federal prime contractor and a

subcontractor, except that the notice period stipulated in the subcontract may be for a

period not less than the period stipulated in the prime contract, minus seven days.

In a suit covered by this section or Section 16.070, it is presumed that any required

notice has been given unless lack of notice is specifically pleaded under oath.

This section does not apply to a contract relating to the sale or purchase of a business

entity if a party to the contract pays or receives or is obligated to pay or receive

consideration under the contract having an aggregate value of not less than $500,000.

Texas Civil Practice and Remedies Code § 16.071 (emphasis added).
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No Damages for Delay

E What are “no damages for delay” clauses?
— Disruption included?
— Time for delay included?
— Imposition of liquidated damages?

B Are no damage for delay clauses upheld?
— Purpose?
— Risk shifting may be unreasonable?
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No Damages for Delay

B CALIFORNIA Authority

“To construe that language in [the contract], which says, ‘no
payment * * * shall be made to the Contractor’ for ‘hindrance or
delay from any cause * * * whether such delay be avoidable or
unavoidable’ to mean that it was thereby intended by the parties
that the only remedy for the contractor, when the city broke its
solemn agreement to procure rights of way in advance, was for the
contractor to obtain an extension of time to do the work, would be
to give the clause and the contract as a whole a strained,
unreasonable and unfair interpretation.”

McGuire & Hester v. City and County of San Francisco, 113 Cal. App. 2d 186,
189 (1952).
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No Damages for Delay

B CALIFORNIA Authority

“Contract provisions in construction contracts of public agencies
and subcontracts thereunder which limit the contractee's liability
to an extension of time for delay for which the contractee is
responsible and which delay is unreasonable under the
circumstances involved, and not within the contemplation of the
parties, shall not be construed to preclude the recovery of
damages by the contractor or subcontractor. No public agency
may require the waiver, alteration, or limitation of the applicability
of this section. Any such waiver, alteration, or limitation is void.
This section shall not be construed to void any provisionin a
construction contract which requires notice of delays, provides for
arbitration or other procedure for settlement, or provides for
liquidated damages.”

California Public Contract Code § 7102.
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No Damages for Delay

CALIFORNIA Authority

“[Tlhe City asserts section 7102 is inapplicable because of Los Angeles' status as a charter
city. The City argues that charter city status renders itimmune from state statutes
regulating contracts inasmuch as a public works contractis a municipal matterthat falls
underthe ‘home rule’ doctrine.

The ‘home rule’ doctrine grants precedence to a city charter or municipalenactmentovera
conflicting state statute purporting to regulate a municipal matter. Aithough a charter city
enjoys the exclusive powerto legislate municipal matters underarticle Xl, section 5 of the
California Constitution, the ‘home rule’ doctrine applies only when a subject matter conflict

exists between a charter or other municipal enactmentand a state statute.
* %k k k%

In this case, the purported conflict with a provision of a state statute does notrelate to a
charter provision or municipal enactment, butto a ‘no damage for delay’ clause contained
in the Standard Specifications ofthe contract between MacDonald Constructionand the
City. Because the City fails to establish a conflict between the Public Contract Code and
any charter provision or municipal enactment, section 7102 applies. As a consequence, the
contractclause purporting to exempt the City from liability for damages resulting from
delays caused by the City is unenforceable undersection 7102.”

Howard Contracting, Inc.v. G.A. MacDonald Construction Co.,Inc., 71 Cal. App.4th 38, 51
(1998)(citations omitted).
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No Damages for Delay

B ILLINOIS Authority

“The mostwidelyrecognized exceptionto a no-damage-for delay clause encompasses
bad faith, fraud, concealment, or misrepresentation on the part of the party asserting
the clause's operation. Its operation is, in that respect, essential to judicial
enforcement of the legitimate objects of any agreement. We therefore agree with the
appellate courtthatsuch an exception should be recognized in lllinois.

*k kk *

Notunlike the mannerimplied duties give rise to the exception above, the mutual
assentnecessaryfor every contractgives rise to its own related exception. Delays and
obstructions not within contemplation of the parties at the time the agreementwas
executed necessarily lie beyond the contract's intended scope. Such delays and
obstructions and theircauses have been held to remain actionable despite no-
damage-for-delay clauses.”

J&B %t)eel Contractors, Inc.v. C. Iber & Sons, Inc., 162 1ll. 2d 265, 278 (1994)(citations
omitted).
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No Damages for Delay

®E NEW YORK Authority

“The [no-damages-for-delay] clause here, therefore, might have little purpose if it were
notread to extend acceptability to a range of unreasonable delay as well. Manifestly,
this interpretation is mandated by the clause's ‘unmistakable intent’ that, as between
these parties, the contractorratherthan the contractee is to absorb damages
occasioned by contractee-caused delay. Forapt is the statementthat public policy is
notundermined by a frank recognition of such a perfectly common and acceptable
?usliness practice, by which an entrepreneur may provide protection againstits own
ault.

Butan exculpatory agreement, no matter how flat and unqualified its terms, will not
exonerate a party from liability underall circumstances. Underannounced public
policy, it will not apply to exemption of willful or grossly negligentacts.

More pointedly, an exculpatory clause is unenforceable when, in contravention of

acceptable notions of morality, the misconduct forwhich it would grantimmunity

smacks ofintentional wrongdoing. This can be explicit,as whenit is fraudulent,

malicious or prompted by the sinisterintention of one acting in bad faith. Or, when, as

igl grosls negligence, it betokens a reckless indifference to the rights of others, it may
e implicit.”

Kalisch-Jarcho, Inc. v. City of New York, 58 N.Y.2d 377, 384-85 (1983)(citations omitted).
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No Damages for Delay

E TEXAS Authority

“Texas recognizes four exceptions to the enforcement of
no-damages-for-delay clauses. These are when the delay:
(1) was not intended or contemplated by the parties to be
within the purview of the provision; (2) resulted from fraud,
misrepresentation, or other bad faith on the part of one
seeking the benefit of the provision; (3) has extended for
such an unreasonable length of time that the party delayed
would have been justified in abandoning the contract; or (4)
is not within the specifically enumerated delays to which the
clause applies.”

Green Intern., Inc. v. Solis, 951 S.W.2d 384, 387 (1997).

Wulfsberg Reese Colvig & Firstman
Professional Corporation 64
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Insurance and Insurance Limits

B What are the types of insurance?
- CGL
— Workers compensation
— Builders risk and all risk
— Professional liability
— Employers liability
— Hazardous substances/Environmental (pollution legal
liability (“PLL") & cost cap)

— Owner’s protective and contractor’s protective
B Primary limits
E Excess limits
E Importance of limits of coverage
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CCIP and OCIP

B CCIP (contractor controlled insurance
program)
— Contractor buys the insurance for everyone
— Retains control of coverage
— May be a profit center for contractor

E OCIP (owner controlled insurance
program)
— Purchased and controlled by owner
— Limits of coverage and SIR
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Insurance and Insurance Limits

SAMPLE CONTRACT PROVISIONS

During the performance of the Services, Contractor
shall maintain Commercial General Bodily Injury and
Property Damage Liability insurance with limits of
$1,000,000 per occurrence and in the aggregate, and
Automobile Liability insurance including owned and
leased vehicles, with a combined single limit of
$1,000,000 for bodily injury and property damage
liability. Contractor agrees to name Owner as
Additional Insured on such policies, but only to the
extent of Contractor’s negligence under this
Agreement and only to the extent of the insurance
limits specified herein.
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Insurance and Insurance Limits

® CALIFORNIA Authority

“The insurers . . . suggest the [language of the insurance policy]
demonstrates an intent to cover [Contractor] for the subcontractor's work
for only the [Contractor’s] project that subcontractor was about to work on
when it obtained the insurance. To the contrary, there is no language in
this pre-1993 form 2010 endorsement expressly limiting the time frame of
the additional insured coverage to the time of the ongoing operations of
the named insured. Had the insurers wished to limit coverage to ‘work in
progress,’ they could have easily done so by defining ‘your work’ as work
‘now being performed or to be performed during the term of this policy.’
Indeed, ‘your work’ is further defined in the policies as including
warranties and representations. Liability arising out of such inherently
involves completed work, not work in progress. Simply stated, the insurers
failed to expressly limit covered completed operations as to time or
particular project in their policy and endorsement language.”

Pardee Const. Co. v. Insurance Co. of the West, 77 Cal.App.4th 1340, 1356
(2000)(citations omitted).
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Insurance and Limits

B TEXAS Authority

“[Plaintiff] argues the court of appeals erred by imposing unstated
requirements - that the contract provide the types of coverage and
the policy limits - as a bar to coverage. We agree. The additional
insured endorsement in the policy does not specifically require the
written construction contract to state the amount or type of
coverage, only the name of the person or organization to be
included as an additional insured. In fact, the additional insured
endorsement goes on to state: ‘THE LIMITS OF LIABILITY FOR
THE ADDITIONAL INSURED ARE THOSE SPECIFIED IN THE
WRITTEN CONTRACT, OR AGREEMENT, OR IN THIS POLICY,
WHICHEVER IS LESS.’ Thus, if the construction contract fails to
set out a different amount of coverage, the additional insured
coverage is limited to the policy limits.”

ATOFINA Petrochemicals. Inc. v. Continental Cas. Co., 185 S.W.3d 440, 443
(Tex. 2005).
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Insurance and Limits

B NEW YORK Authority

“A contractor that breaches its agreement to procure insurance
covering an owner is liable for damages resulting from the breach.
The contract herein held [the Contractor] liable for, and required
[the Contractor] to indemnify and save harmless the [Owner] from,
all damage resulting from the breach of any of its covenants.
Accordingly, the [Owner] is entitled to indemnification for [the
Contractor’s] breach of the contractual requirement to insure the
[Owner] ‘against liability claims ... arising from the operations of
[[Contractor] and its] subcontractors.’ In addition, the [Owner] is
entitled to its defense costs, which should have been undertaken
by the insurer.”

Figueroa v. New York City Housing Authority, 236 A.D.2d 154, 156 (N.Y. 1997)
(citations omitted)
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Insurance and Limits

B Whyinsurance and limits are important

— The case of inadequate coverage, inadequate limits,
and the “disappearing” insurer
E Get the policy from your subcontractor
E Verify coverage
E Identify adequate limits
E READ the final (insurance) contract
E Know the limits of coverage
E Know the insurer

7

Additional Insured

F Whatis an “additional insured” and who will be
additional insureds?

— Owner
— Third parties
— Insurable interests
E Limits of coverage
— Exhaustion of contractor’s limits?

— Scope of coverage—independent coverage or
derivative of named insured’s liability

E Subcontractors and suppliers?

B The “named insured” is not an “additional
insured” under the CGL policy
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Additional Insured

SAMPLE CONTRACT PROVISIONS

E Owner and its directors, agents and employees shall be
additional insureds with respect to the insurances required in
this Agreement to the extent of Contractor’s indemnity
obligations to Owner for third party bodily injury and property
damage.

E Contractor, and its affiliated companies and their
subcontractors, at any tier, and vendors, officers, directors,
agents and employees shall be additional insureds with
respect to the insurances required in this Agreement to the

extent of Owner’s indemnity obligations to Contractor for third

party bodily injury and property damage.
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Additional Insured

E TEXAS Authority

“Continental argues A & B's agreement to furnish insurance to
Fina was not sufficiently definite to create additional insured
status for Fina. We disagree. Although it did not specify the type of
insurance coverage or policy limits, the construction contract that
stated A & B's obligation to ‘furnish ... Insurance’ contained all of
the material terms of the contract. We note that Fina presented
evidence in the trial court that Fina and A & B had worked together
before and that A & B understood Fina required that it be named
an additional insured on A & B's policy for any work A & B did for
Fina, as was standard practice in the industry and of Finaand A &
B. Because Fina and A & B had a standing requirement that Fina
was to be added to A & B's existing policy, the coverage and
policy limits were provided by the existing policy. Thus, the
contract was sufficiently definite for the parties to understand their
obligations.”

ATOFINA Petrochemicals, Inc. v. Continental Cas. Co., 185 S.W.3d 440,443 (Tex.2005).
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Additional Insured

E NEW YORK Authority

“In this case, the endorsement states that ‘[t]he Limits of
Insurance applicable to the additional insured are those specified
in the written contract or agreement or in the Declarations for this
policy, whichever is less.’ The limits of insurance contained in the
Declarations for the policy are $1,000,000 per occurrence and
$2,000,000 in the aggregate. However, in the written ‘subcontract’
entered into between the plaintiff and the subcontractor, there is
no mention of any specific limits of insurance. Therein, the plaintiff
required only ‘ImJinimum general liability limits of
500,000/1,000,000 [emphasis supplied].” Under the facts of this
case, the plaintiff, as an additional insured, is an ‘entity enjoying
the same protection as the named insured.” The defendant must
afford the plaintiff general liability insurance coverage in the sum
of $1,000,000, as provided for in the Declarations for the policy.”

Tomco Painting & Contracting. Inc. v. Transcontinental Ins. Co., 801 N.Y.S.2d
819, 820 (2005)(citations omitted).
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Additional Insured

B ILLINOIS Authority

“In the present case, the defendants were additional
insureds under the terms of the policy. Had the
parties intended to limit the coverage for additional
insureds they clearly could have done so by
modifying the policy. The fact that there is no
evidence of an additional premium being paid for the
coverage makes no difference.”

Chubb Ins. Co. v. DeChambre, 349 Ill. App. 3d 56, 68 (2004).
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Additional Insured

B Unlimited “additional insured” requirement ... the
case of “exhaustion” of the named insured’s
policy ... limits of the named insured used to pay
claims of the owner’'s negligence—the destroyed
refinery

77

Audit Rights

What are audit rights?
— Public project and pass through audit requirements
—  Private audit rights

B Costreimbursable vs. GMP vs. Lump sum
— Watch out for destruction of electronic data!
— Typical to overwrite electronic data and destroy it—
contrary to audit rights
B OCIP and CCIP audits

Know the time of retention required under the
contract documents
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Audit Rights

SAMPLE CONTRACT PROVISIONS

E Contractor shall keep and maintain full, complete and
detailed records of all of its costs and allowances in
connection with the Contract Work and all Scope
Changes. Contractor authorizes Owner and
independent third parties designated by Owner to
inspect and audit all of Contractor’s records of direct
costsrelating to the Contract Work and Scope
Changes. Contractor shall maintain all such records,
books and accounts for a period of three years after
Final Completion.
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Audit Rights

Why does it matter?
Cost?
Continuing exposure
Reopener on cost reimbursable contract
Cut off of right within a reasonable time
No right for fixed price work
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Termination and Suspension

Termination for cause, i.e., for default
Notice and cure

— Risk of nonperformance

— The pesky “disputes clause”

— Conversion to “termination for convenience”

Termination for convenience

— Who pays and for what

— Conversion of termination for default for a
convenience termination
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Termination and Suspension

SAMPLE CONTRACT PROVISIONS

E  Owner may, for its convenience and without cause,
terminate any part of the Contract Work or all remaining
Work at any time by delivering notice to Contractor
specifying the part of the Work to be terminated and the
effective date of termination. Immediately upon receipt of
such notice, Contractor shall stop performance of the
terminated Work and shall immediately order and commence
demobilization with regard to the terminated Work. In the
event of termination by Owner, Owner shall pay to
Contractor the costs incurred by Contractor for all Contract
Work performed prior to termination, including Contractor’s
overhead and reasonable profits.

82

52




Termination and Suspension

SAMPLE CONTRACT PROVISIONS

E Owner may elect to suspend performance of all or any part of the
Contract Work upon at least 30 days’ prior notice to Contractor.
Upon receipt of such notice, Contractor shall stop performance of
all suspended Work and shall continue to complete performance of
the balance of the Work. In the event of a suspension of the Work,
Owner will authorize a Change Order making required adjustments
to the Contract Price, the Project Schedule, or both, as necessary.
Contractor shall use its best efforts to mitigate any expenses to be
borne by Owner as a result of suspension of the Work. In the event
suspension in the aggregate exceeds 90 days, either Party may
terminate this Agreement and such termination shall be deemed a
termination for Owner’s convenience.
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Termination and Suspension

SAMPLE CONTRACT PROVISIONS

® IfOwnerfails to pay to Contractor any payment as
required under the Agreement and such failure has not
been cured within 15 days after notice thereof has
been given to Owner by Contractor, then Contractor
may suspend its performance of Work. Contractor may
thereafter terminate the Agreement if such failure
continues for 60 days after such prior written notice to
Owner. In the event of such a termination by
Contractor, Owner shall pay to Contractor all costs
incurred by Contractor for Contract Work performed
prior to termination, including Contractor’s overhead
and reasonable profits.
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Termination and Suspension

B TEXAS Authority

“A termination for convenience clause allows termination with or without cause and
bars a claim for wrongful termination. Quite simply, [the Contractor] was allowed to
terminate [the Subcontractor’s] contract for convenience-with or without cause.

Nevertheless, [the Subcontractor] contends [the Contractor] cannotrely on the
termination forconvenience clause because [the Contractor] specifically cited [the
Subcontractor’s]failure to maintain the progress schedule in its termination notice.
However, a general contractoris not bound by its first announced reason for
terminating a subcontract absentbad faith by the general contractorora change of
positioninreliance by the subcontractor.

After reviewing the record, we find no evidence of bad faith on [the Contractor’s] part.
Finally, [the Subcontractor] presented no evidence thatit changedits positionin
reliance on [the Contractor’s]first articulated reason for termination. Therefore, [the
Contractor]is entitled to asserttermination for convenienceregardless ofthe reason
originally provided in the termination notice.”

Roof Systems, Inc. v. Johns Manville Corp., 130 S.W.3d 430, 442-43 (Tex. 2004 )(citations omitted).
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Termination and Suspension

® CALIFORNIA Authority

“As the trial court found, the termination clause is not on its face
reasonably susceptible to meaning that there can be no
termination except on good cause. This is not a case where, for
example, a party contended that the words ‘30 days’ were
reasonably susceptible of meaning either ‘30 business days’ or
‘30 calendar days,’ or that, in the examples given in Pacific Gas &
Electric, the term ‘United Kingdom’ in a motion picture distribution
contract included Ireland, or that the word ‘ton’ in a lease meant a
long tgn or 2,240 pounds and not the statutory ton of 2,000
pounds.

Instead, Abacus offered no reason why ‘the Agreement may be
terminated by [the MWD] ... 30 days after notice in writing,” would
or could, on its face, be interpreted to mean that the MWD could
terminate the contract only if it had good cause to do so.”

Bionghiv. Metropolitan Water Dist. of So. California, 70 Cal. App.4th 1358,1366
(1999)(citations omitted).
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Termination and Suspension

B NEW YORK Authority

“Pursuant to the termination for convenience clause,
[Contractor] is ‘entitled to receive payment for [w]ork
executed, and costs incurred by reason of such termination,
along with reasonable overhead and profit on the [w]ork not
executed.’ Although [Contractor] metits initial burden by
submitting evidence establishing the amount of its profits
and overhead, [Owner] raised an issue of fact whether the
profits were reasonable by submitting the affidavit of a
construction expert stating that the profits claimed by
plaintiff were excessive.”

Paragon Restoration Group, Inc. v. Cambridge Square Condominiums, 839 N.Y.S.2d 658,
659-60 (2007).
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Termination and Suspension

B Suspension—termination when and how
— Who pays and for what
— Why suspension usually benefits the owner
— Therisk of the “no cost” suspension

B  The deductive change vs. termination for

cause

— Termination for cause
— Termination for convenience

Disputes/Changes Clauses

B How to finance the owner’s changes

— Disputes clauses require contractors to
continue work during disputes

— Even if the contractor is right and is entitled to
additional payment, the contractor must
continue working

— Failure to continue work can be a breach of
contract

89

57




Disputes/Changes Clauses

Sample Contract Provisions

Owner reserves the right to direct changes to the work at any

time, and if such changes should result in additional cost or
extension of the critical path, the Contractor shall give notice
as provided in the Agreement, and may be entitled to an

equitable adjustment to price or time of performance resulting

from such direction.

Notwithstanding anything else to the contrary in this
Agreement, Contractor shall continue to perform all Contract
Work, including any disputed work, during the pendency of
any disputes including Owner directed changes, through
arbitration and award.
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Disputes/Changes Clauses

B Authority

“[W]here the parties are unable to agree as to the cost
of a proposed change in advance, the change is
executed by the contractor after receipt of a written
change directive on a time and materials basis. In
other words, the contractor must perform the work
required by the construction change directive and
keep a precise record of the costs of the labor and
materials involved.”

Construction Law Handbook, Second Edition; Section 21.03 Unilateral Change Orders /
Construction Change Directives; Aspen Publishers, 2009.
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Challenge of “BIM” to Ts & Cs

E Building information modeling systems
create legal issues for engineers and EPC
contractors
—Whois liable for errors in the BIM?

—Whois the “keeper of the BIM”?

— What are the “permitted” drawings?

— Is the “BIM” the official design?

— Who has contractual access to the BIM?
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Summary of Key Terms
and Conditions

Limitations of Liability
Indemnity

Consequential Damages Waiver
Warranty

Intellectual Property
Hazardous Substances
Liquidated Damages

Claims and Notice Provisions
No Damages for Delay
Insurance, Insurance Limits
Additional Insured

Audit Rights

Termination and Suspension
Disputes/Changes Clauses
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Conclusions

Read the “final contract” before it becomes
“final”

Know why key issues are important
Stand your ground

Your negotiation power is reduced to zero just
after the contract is signed

Terms and conditions can mean BIG MONEY

Say no to unacceptable terms ... you will be
respected in the morning!
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