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The Workers’ Compensation
Experience Modification Factor
(EMR): An Inadequate Tool to
Measure a Company’s Safety
Commitment.

Sonja J. Guenther, ALCM, ARM, CIC,
CRMCRM

In order to qualify for bidding on many
construction projects today, contractors
must continue to meet a broad spectrum
of requirements by the owner.

For example, owners typically
require that the contractor’s insurance
company meet certain financial ratings,
the contractor must maintain specific
insurance coverage levels and bonding
limits and in many cases provide higher
excess limits in the form of an
umbrella/excess liability policy.

Over the past twenty years,
however, another requirement has
become commonplace in the pre-bid
qualification criterion to gauge the safety
commitment of construction companies.
This tool is called the Workers’
Compensation Experience Modification
Rate, or “EMR”. Sometimes referred to
as a “mod factor” or “mod”, the EMR,
for 38 states, is formulated by the
National Council on Compensation
Insurance (NCCI). Other states such as
monopolistic states or those that have
their own statistical rating bureaus, often
produce a similar modification factor,
based on the employer’s injury
experience in their state.

NCCI gathers workers’
compensation payroll and injury data
from nearly hundreds of insurance
carriers. Contractors who have reached a
minimum premium threshold size in their
state are “experience rated” receiving a
new EMR, annually. The formulation
contains payroll (not manhours) and
injury data for each contractor, but this
data is then multiplied against additional
actuarial factors, and stabilizing values to
develop the final EMR. The EMR is then
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sent by NCCI to the contractor’s
insurance carrier, with a copy to the
employer, to be utilized in the calculation
of the annual workers’ compensation
insurance premiums.

If the EMR is a 1.00, it is referred
to as a “unity mod factor,” what is
considered “average” for employers of
that payroll size, in that industry, in that
same state. Thus, with a unity mod
factor, the contractor pays no more and
no less for workers compensation
premiums when they are assigned a 1.00
EMR.

However, if the EMR is below
1.00, it is referred to as a “credit mod”.
This credit mod factor can result in
substantial discounts on insurance
premiums for the contractor. For
example, a .70 EMR results in a credit of
30 percent on the base premiums that the
contractor will pay.

The opposite impact, of course,
occurs if a contractor is assigned a “debit
mod.” This debit mod factor, say a 1.25
EMR, for example, translates into a 25
percent surcharge on the base insurance
premiums.

Because EMRs include data on
injuries, many general contractors and
owners use it in their bidding process — as
a gauge in determining if a subcontractor
is running a “safe” operation. Today’s
bid requirements will often disqualify
contractors who have a debit mod (an
EMR greater than 1.00) from bidding on
a project, entirely.

Some owners may require mod
factors of .80 or less to bid on the job.
While, in practice, they are attempting to
attract subcontracting firms that are the
very best in job safety performance, what
they may be doing, inadvertently, is
eliminating smaller companies from being
able to bid on the jobs, as the factor is
based on payrolls — not injuries versus
manhours, such as incident rates are
formulated.

Often, the assumption is that
employers who have debit EMR’s are
“unsafe.” However, using an insurance



tool such as the EMR to gauge safety is a
gross error on the part of owners and
general contractors.

Keep in mind that this document
is one that is developed and formulated
by the insurance industry. It does not
take into consideration employee hours,
nor if the subcontractor has a full-time
safety professional on staff. There is no
adjustment for those employers who have
instituted sophisticated safety program
and been certified on state or federal
levels for such programs. The EMR is an
actuarial tool that allows underwriters to
assess a premium rate structure for the
next renewal. It is influenced by many
external mechanisms that have no
bearing on the injuries the subcontractor
has had, nor the effectiveness of their
safety program.

Our staff completes a detailed
analysis of experience modifiers for more
than 300 clients each year, in just our
Denver, Colorado office, alone. More
than 30% of these reviews result in the
identification of errors in the data that
was submitted to NCCI. Errors are
widespread — in the payroll information,
in the type of injury that was coded to
NCCI, or in the dollar amounts that were
submitted by the insurance carrier to
NCCL

As the EMR is specifically based
off of payrolls, if an employer prudently
lays off employees in a year in which
there is an economic downturn, then
those lower payrolls, mathematically, can
easily make the mod factor higher. It has
little to do with safety and much to do
with an actuarial formula, only.

Smaller employers cannot access
an EMR in the 60’s (40% credit) that they
may seek, because the payroll is not large
enough, mathematically, to develop a mod
factor in that range.

In some instances, the carriers fail
to report an entire class code and its
associated payroll, to NCCI. Any payroll
that is missing from the mod calculation
can quickly inflate the final EMR.
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Sixteen NCCI states are “net-
reporting states.” This means that for
each dollar a subcontractor pays in a
deductible option, towards each injury,
that dollar amount will be removed from
the calculation of the mod factor (up to
each state’s maximum limit). If the
carrier fails to net out these dollars from
the calculation of the experience mod
factor, it results in a higher EMR.

Some NCCI states are utilizing
the Experience Rating Adjustment Plan
(ERA or “med-ERA”). This formula
removes 70% of all medical-only claims
dollars from the calculation of the
experience modifier. While on the
surface, this may appear to be beneficial
for employers, if the employer is carrying
a deductible, and reimbursing the carrier
for their injuries, the ERA formula in
their state can actually lessen the benefit
of their deductible program, as well as
drive up the mod factors in state’s where
it is implemented.

Some injuries are inadvertently
reported into the wrong employer’s data.
In one instance, recently, our office
identified a $100,000 claim for an
employee that was included in our client’s
EMR. After a thorough review and some
inquiries of the carrier, we found that
that employee was not employed by our
client and the carrier had inadvertently
put their claim on the wrong employer’s
EMR. This type of situation is not an
uncommon scenario.

Data that can often be missing
from an EMR is wrap-up or OCIP/CCIP
data. Several years ago, as more than 200
subcontractors were working on Denver
International Airport, our office found
more than $17 million in missing payrolls
for just a handful of our contractors. The
carrier had mistakenly reported all of the
payrolls under Denver International
Airport, rather than assigning it to each
of the subcontractors on the job. Once
again, the less payroll used to calculate
the mod factor, the higher it can drive the
final EMR.




Another issue that must be
considered when relying on the EMR, is
the traditional claims handling and
administration by each carrier. If the
insurance carrier posts a reserved dollar
amount for every claim that is reported
and does not enter into the file data to
remove that reserve when the claim is
resolved, that reserve amount impacts the
final calculation of the EMR.

Other insurance carriers strive to
reach a full and final settlement on every
workers’ compensation claim (so it
cannot re-open at some future date).
While this may be a good strategy for
future financial projections for the
carrier’s reserve pooling, these additional
dollars on every single claim can drive a
subcontractor’s mod factor much higher.
It certainly is not a reflection of the sub’s
safety program or commitment to safety,
but is a cultural reality of the insurance
carrier they chose to provide their
required insurance coverages.

Other carriers may seek a full and
final settlement on claims that may
appear non work-related, rather than to
dispute those in court. Ironically, if taken
to court, the defense dollars are
considered “expenses” and not included
in the calculation of the mod factor.
However, monies paid toward the injured
worker via full and final settlement are all
award dollars and ultimately factored
into the EMR. Again — no reflection on
the safety program of the subcontractor,
but, rather, the reluctance of their
particular workers’ compensation carrier
to go to court on cases that may have
fraud potential or on which
compensability is questionable .

Injury dollars in the EMR also
include those in which another party
caused the injury. It can take years to
subrogate against another subcontractor,
driver of the at-fault vehicular accident,
or manufacturer of the equipment that
malfunctioned. During this period, those
dollars adversely impact the EMR of the
subcontractor, until such time that the
dollars can be subrogated against the
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negligent party. Any recovered dollars
are then credited out of the calculation of
the mod factor and it is re-issued at the
revised rate.

Transactions in which companies
merge, split, or sell also impact the
calculation of the EMR. In fact, the
simple act of changing the effective date
of a policy period more than 90 days (in
either direction) can have dire
consequences to the calculation of the
EMR. Again, expanding one’s business
by buying a company, or changing the
policy period has no bearing on a
subcontractor’s safety program, but it
certainly can adversely impact the EMR
factor — even into the debit range,
resulting in companies being disqualified
from bidding on certain projects.

Nationwide, companies have made
great strides in safety and claims
management. In addition, several states
have enacted sweeping legislative reforms
in the workers’ compensation arena. With
those efforts have come reduced
premiums for many states. However, as
rates are reduced, generally, so is the
Expected Loss Rate factor, or “ELR.”
This factor is included in each NCCI
modsheet, and varies by each
classification/industry code. As those
ELR factors are reduced, commensurate
with rates, it has an inflationary impact
on the mod factor/ EMR. Again, it is the
result of a safer industry reflected in an
actuarial formula — not a reflection on the
performance of any single contractor’s
safety program.

More than a dozen years ago, the
National Association of Insurance
Commissioners (NAIC) met and agreed
that should the average EMR in their
state increase too great above 1.00, or to
far below 1.00, that each Commissioner
would take action in their state to adjust
the average mod closer to that 1.00 unity
EMR, so that actuarial predictors would
remain stable. In 2002, our Colorado
Commissioner was faced with an average
EMR in the state of .93. As a result, he
asked NCCI to inflate the mod factors in



the state to correct the problem. NCCI
did just that and mod factors in Colorado
increased, accordingly. Mod factors are
subject to legislative and regulatory
influence by administrators. These
changes can cause EMRs to increase or
decrease, but are not a reflection of the
safety program of the contractor, and
another reason why they should not be
used as such.

In essence, while the use of
EMR’s in the construction bidding
process may be a convenient way of
profiling a company, it remains not only
an unreliable factor, but also one that is
adversely affected by errors, as well as
influenced by administrative, legislative
and economic factors that have no
reflection, at all, on the safe performance
of a contractor.

Sonja J. Guenther is a Senior Vice-
President with Willis HRH of Colorado, a
Willis Corporation

She has 30 years of insurance experience
and is a former employee of the NCCI. She
holds four professional insurance
designations; ALCM, ARM, CIC and
CRM. She graduated cum laude with a BA
degree in Criminal Justice from Regis
University, in Denver Colorado and is
presently seeking her graduate degree from
that same institution.
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