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While construction management is a well-known term in construction circles, many people are
confused about what exactly it entails and when a general contractor crosses over into function-
ing as a construction manager. When do professional liability and other nontraditional expo-
sures arise, and what is required to adequately insure these exposures? This workshop demon-
strates how to identify, manage, and insure construction management risks, whether they arise
from agency or at-risk methods.

> Defines the different forms of construction management and the associated liability risks.

> Explains where the line falls between a general contractor and a construction manager
and how to avoid crossing that line unintentionally.

> Examines available options for insuring construction management liabilities and key
terms and provisions to look for in professional liability policies.
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Let ACE take on the responsibility of risk. Our expert underwriting,

superior claims handling and local market experience free you to focus
on the possibilities, not the liabilities. Learn more at aceusa.com.




Gregg E. Bundschuh
Partner
Ames & Gough

Mr. Bundschuh is copresenting Workshop W9, “Construction Management—A to Z,” on Wednesday after-
noon. He is a Partner in Ames ‘@ Gough, a leading insurance firm specializing in design and construction
risk. He counsels and serves clients involved in the construction industry and provides special expertise in
large, complex construction projects. Prior to joining Ames ‘& Gough, he was a Managing Director, Global
Construction Leader, and Environmental Practice Leader at Marsh, Inc. He was General Counsel to a na-
tional architecture and engineering firm and practiced construction law with an Atlanta firm.

Mr. Bundschuh has 21 years of construction insurance, risk management, and dispute resolution experi-
ence, during which he has written and spoken extensively about issues affecting owners, developers, design
professionals, and contractors. His experience includes: development of insurance and risk management
programs for stadiums and arenas, airports, justice facilities, infrastructure, health care, brownfield redevel-
opment, mixed use/residential, and petrochemical facilities; placement of manuscripted policies for liquidat-
ed damages, delayed completion, force majeure, “acceleration,” and cost overrun; and participation in the
development and modification of industry standard form contracts including AIA, EJCDC, AGC, and AOD.

Mr. Bundschuh is a Fellow of the American College of Construction Lawyers, an elective organization
formed for the purpose of enhancing the skill, expertise, and the standard of the practice of construction
law. He is also the former Chairman of the Corporate Counsel Division of the American Bar Association,
Forum on the Construction Industry. Additionally, he has served as an arbitrator for the American Arbitra-
tion Association. He received his Bachelor of Arts from Wake Forest University and his Juris Doctorate
from the University of Georgia.

David H. Collings
Partner
Ames & Gough

Mr. Collings is copresenting Workshop W9, “Construction Management—A to Z,” on Wednesday afternoon.
He is a Partner in Ames ‘® Gough, a leading insurance and risk management consulting firm specializing
in design and construction risk. He has extensive experience working with architects, engineers, design-
builders, contractors, and related firms. He provides special expertise in risk management research, large
project risk management, and coverage integration for design-builders. Prior to joining Ames ‘® Gough, he
was a Managing Director with Marsh and served as the North America Marketing Director and the Design
Firm and Design-Build Practice leader. He has worked in Atlanta, London, New York, and Philadelphia.

Mr. Collings has 31 years of industry experience. He is a frequent speaker to the design and construction in-
dustry and has published many articles. His experience includes: designing and negotiating a Web-based
project-specific professional liability program for a multibillion-dollar mass transit system; developing, insur-
ance and risk management programs for ENR top 50 firms including those serving the petrochemical, in-
frastructure, transportation, and residential markets; publishing benchmark studies on design firm profes-
sional liability insurance, project-specific professional liability insurance, and contractor’'s professional
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liability: developing BIM risk management implementation plans; developing and negotiating project insur-
ance for privatized bridge and road toll projects; designing and placing a project-specific professional policy
for a $300 million fast-track stadium project.

Mr. Collings holds a BBA degree in risk management and insurance from St. John's University. In addition
to IRMI, he has participated in, written for, or spoken to the following organizations and publications: AIA
CFO Large Firm Roundtable, ABA Forum on Construction, The American College of Construction Law-
yers, American Council of Engineering Companies, American Institute of Steel Construction, The Associat-
ed General Contractors of America, The CA/T Prof. Liab. Reporter, Civil Eng. Research Foundation, Con-
struction Business Review, Construction Financial Management Association, Construction News Record,
Construction Spec’s Institute, Council of American Structural Engineers, Design-Build Institute of America,
Design Finance Officers’ Group, Design Professionals Coalition, Educational ‘® Institutional Insurance Ad-
ministrators, Engineering News Record. Florida Institute of Consulting Engineers, Georgia Government
Purchasing Association, Hazardous Waste Action Coalition, Missouri Bar Association, National Council
for Public/Private Partnerships, Practising Law Institute, Professional Liability Underwriting Society, The
Structural Engineering Institute, Public Transit Auth. Ann. Conf., University of Colorado, and W4iie Con-
struction Law Update.
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- Discussion Outline

What is Construction Management?

>

Standard Form Contracts for CMs

>

>

Identifying Risks and Legal Liabilities

>

Insurance

© Ames & Gough 2008. Al rights reserved.




- What is Construction Management?

Used as a term of art—“CM”

»

»

BUT means many different things

»

A broad range of services

»

Involving different contract frameworks

»

With enormous legal consequences
CAUTION REQUIRED

Risks and duties are contract specific

»

»

© Ames & Gough 2008. Al rights reserved. 3

4 Construction management is a professional services discipline
applied to the planning, design and construction process of
capital improvement projects. Professional CMs address the
needs of projects and Owners by providing management
services and expertise tailored to project needs and
independent of the chosen contract format or project delivery
method. It is this management approach that makes
construction management unique. CMs apply and integrate
comprehensive project controls to help manage the critical
issues of time, cost, scope, quality and safety. (CMAA, 2002.)

© Ames & Gough 2008. Al rights reserved. 4




4 CM acts solely as the owner’s agent

4 No entrepreneurial risks for timelines, cost, or quality
of construction

a Owner contracts directly with contractors

»

If no GC, coordination of trades required

»

Owner retains most risk and liability

>

Generally, a negligence standard

© Ames & Gough 2008. Al rights reserved. 5

- Risks of the Agency CM

>

Blamed for everything by everyone!

>

“We hired you so this would not happen”

>

Excessive expectations: Oversold

>

Vague, open-ended contract duties

Fee is small relative to risk

>

>

Liability for time, cost, and quality!

>

Design liability too!

© Ames & Gough 2008. Al rights reserved. 6
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B Ccuoatrisk

»

Other extreme from Agency CM

»

Services during design phase:
= VE, estimating, constructability, schedule

»

GC during construction

»

At risk for time, cost, and quality

»

Enters into fixed price subcontracts

»

GMP on defined scope

© Ames & Gough 2008. Al rights reserved. 7

- Risks of the CM-at-Risk

>

Blamed for everything by everyone!

H

>

“We hired you so this would not happen’

>

Excessive expectations: Oversold

>

Vague, open-ended contract duties

>

Design liability too!

© Ames & Gough 2008. Al rights reserved. 8




a Pre-Design

= Establishing the Program and defining the Project Scope

= Preparing the Environmental Impact Statement (EIS) or the
applicable State Environmental Quality Review Act (SEQA)

= Site and Existing Building Survey; Hazardous and
Contaminated Substances

= Geotechnical investigations

= Funding; Land Acquisitions; Adjacent Site Investigation;
Utilities

= Engaging the Design Professional

© Ames & Gough 2008. All rights reserved.

4 Design

= Schematic design
= Design development (40-50% complete)

= Construction drawings and specifications
(Construction Documents)

© Ames & Gough 2008. Al rights reserved.
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a Estimates

= upon drawings approved by the owner at the completion
of schematic design;

= upon drawings approved by the owner at completion of
design development;

= at sixty percent complete construction documents; and

= for a guaranteed maximum price at ninety percent
buyout of major trades

© Ames & Gough 2008. Al rights reserved. 1"

Ao Pre-Construction

= prepare a series of cost estimates at predetermined
stages of design development;

= prepare the schedule for the design phase as well as a
preliminary schedule for the construction phase;

= perform value engineering analysis;
= perform a constructability review; and,
= develop the construction logistics plan

© Ames & Gough 2008. Al rights reserved. 12
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a Construction

= preparation of bid packages,
= bid evaluation,

= preparation of recommendations to the owner for the
award of trade contracts

= purchase or assist the owner in purchasing long lead
items

= site safety plan
* risk management plan

© Ames & Gough 2008. Al rights reserved. 13

- Standard Form CM Contracts

a ConsensusDocs

= ConsensusDOCS 500: Owner/Construction Manager
Agreement/General Conditions (GMP)
For use between an Owner and a Construction Manager with a
GMP.

= ConsensusDOCS 510: Owner/Construction Manager
Agreement/General Conditions (Cost of Work)
For use between an Owner and a Construction Manager without a
GMP.

© Ames & Gough 2008. All rights reserved. 14
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Standard Form CM Contracts

a AIA Docs: Construction Manager-Adviser (CMa)
Family
= A101™CMa-1992 Standard Form of Agreement Between Owner

and Contractor where the basis of payment is a Stipulated Sum,
Construction Manager-Adviser Edition

= A201™CMa-1992 General Conditions of the Contract for
Construction, Construction Manager-Adviser Edition

= A511™CMa-1993 Guide for Supplementary Conditions,
Construction Manager-Adviser Edition

= B141™CMa-1992 Standard Form of Agreement Between Owner
and Architect, Construction Manager-Adviser Edition

= B801™CMa-1992 Standard Form of Agreement Between Owner
and Construction Manager

© Ames & Gough 2008. Al rights reserved. 15

- Standard Form CM Contracts

a2 AIA Docs: CM Constructor Family

= A121™CMc-2003 Standard Form of Agreement Between Owner and
Construction Manager Where the Construction Manager is also the
Constructor (AGC Document 565)
The document divides the construction manager's services into two phases:
the preconstruction phase and the construction phase, portions of which may
proceed concurrently in order to fast track the process.

= A131™CMc-2003 Standard Form of Agreement Between Owner and
Construction Manager Where the Construction Manager is also the
Constructor and Where the Basis of Payment is the Cost Plus a Fee and
there is no Guarantee of Cost (AGC Document 566)
In A131CMc—2003 the construction manager does not provide a Guaranteed
Maximum Price (GMP). A131CMc-2003 employs the cost-plus-a-fee
method, wherein the owner can monitor cost through periodic review of a
control estimate that is revised as the project proceeds.

© Ames & Gough 2008. All rights reserved. 16
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- Standard Form CM Contracts

a CMAA Docs

= 2004 Construction Manager at Risk Standard Contract
Documents
CMAA Model Contracts for Construction Management At-Risk
format features a detailed specification of the CM’s basic services
and compatible contractor and general conditions documents.
Documents are intended for use as a complete set and include:

- CMAR-1: Standard Form of Agreement, Owner-CM,;

. CMAR-2: Standard Form of Agreement, CM-Contractor;

. CMAR-3: General Conditions, CM-Contractor;

- CMAR-4: Standard Form of Agreement, Owner-Designer.

© Ames & Gough 2008. Al rights reserved. 17
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- Standard Form CM Contracts

a CMAA Docs

= 2005 Agency Series Standard Contract Documents
CMAA Model contracts for Agency CM format; features a detailed
specification of the CM’s basic services and compatible contractor
and general conditions documents. Documents are intended for use
as a complete set. 2005 Agency Series, Four-Document Set
includes:
- A-1: Standard Form of Agreement between Owner and CM, CM

as Owner’s Agent

- A-2: Standard Form of Agreement between Owner and Contractor
- A-3: General Conditions between Owner and Contractor

- A-4: Standard Form of Agreement between Owner and Designer

© Ames & Gough 2008. All rights reserved. 18
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- Risks and Legal Liabilities

»

Limit number of estimates

»

Limit number of meetings

»

Scope of pre-construction services

»

Owner obtains building permit
Method for reimbursement for additional services

»

»

Payment terms

>

Termination provision

Owner indemnification for hazmat

»

© Ames & Gough 2008. Al rights reserved. 19

- Risks and Legal Liabilities

>

Waiver of consequential damages

>

Indemnification only for Early Work

>

Insurance requirements

>

Builders risk waiver of subrogation

>

Separate fee where applicable for GMP and cost-
plus options

>

Exclude CM from design responsibility

© Ames & Gough 2008. Al rights reserved. 20
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- Risks and Legal Liabilities

>

Theoretical advantages of CM cannot always be sustained in practice

>

The fast-track approach can save-sometimes

The GMP can be an academic exercise

>

>

CM must have experience with building type as a CM

>

Effective CMs possess value engineering skills greater than a
contractor

>

The CM contract should require the CM to provide frequent cost
estimates

4 Value engineering is best accomplished with additive and deductive
alternatives

>

Liability for shared decisions requires considerable contractual
refinement

© Ames & Gough 2008. Al rights reserved. 21

- New Trends

4 Green Building and LEED Certification
4 Building Information Modeling (BIM)
4 Integrated Project Delivery (IPD)

© Ames & Gough 2008. Al rights reserved. 22
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- Construction Management From A to Z

Insurance

© Ames & Gough 2008. All rights reserved. 2

- Coverage

Coverage
can vary

widely
Gaps and/or . L
ove”aré,s between Umbrella Liability /

policies are hard Coverage does not apply to
Coverage to avoid bodily injury or property

varies widely damage arising from
from insurer to professional services

insurer \

Professional, General, and Umbrella Liability

$20-]

Policy Limits in Millions
(not shown to scale)

. . e Normall
Professional Liability standard éo

Limits are typically low } ‘ coverage

compared to the umbrella () General Liability

p0|ICy |Im|tS } Coverage does not apply to bodily injury or
property damage arising from professional services

Deductible is always higher than the

general liability policy deductible Deductible is normally a low amount or $0

© Ames & Gough 2008. All rights reserved. 24

$0

16



- Professional Liability

4 Professional liability covers loss arising from negligent
professional services that result in:

= Bodily injury and/or property damage; and
= Economic loss
- Delay, cost overrun

= Protective Coverage can be added

- It's applicable to design-builders that sub out design work, but
there can be design delegation on a CM project

= Contractors Pollution coverage can be added (or purchased
separately)

© Ames & Gough 2008. Al rights reserved. 25

- Professional Liability

4 The scope Standard definition typically includes:
= Architect
= Engineer
= Land surveyor
= Landscape architect
= Construction manager
4 What about:
= Program manager = Real estate broker/agent or developer
= Scientist = Leasing agent
= BIM model manager = Technical consulting and/or other

- Property Manager related consulting services

© Ames & Gough 2008. All rights reserved. 26
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- Professional Liability

a Coverage “Gotchas”

Delay

- Some insurers totally exclude losses arising from delay

- Some insurers only cover delay if arises from drawings or
specifications

- Some insurers don’t cover CM At-Risk therefore not covering
delay for that type of project

- Some insurers don’t exclude delay, but don’t consider the failure
to properly schedule or sequence trade subcontractors as a
professional liability loss

- Some insurers don’t exclude delay, and will consider the failure
to properly schedule or sequence trade subcontractors as a
professional liability loss

© Ames & Gough 2008. All rights reserved.
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Professional Liability

4 Coverage “Gotchas”

Is scheduling excluded?

Does coverage apply to the insured’s liability arising from joint
ventures?

Are punitive damages excluded?

Are disputes between the insured and its subcontractors excluded?
Is mold excluded?

Are disputes between the insured and its subcontractors excluded?

Are facilities management or maintenance operations excluded? If
yes, what about related professional services?

© Ames & Gough 2008. Al rights reserved.
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- Professional Liability

4 Coverage does not apply to liability assumed under
contract. The reasons include:

= Insured vs. insured exclusion
= Uninsurable moral/business risk

a4 Some contractors pollution liability policies do cover
liability assumed under contract

© Ames & Gough 2008. Al rights reserved. 29

2
o
=
=
(0]
=2
]
T
2
(-]

- Professional Liability

4 Coverage for fixing problems:
= CNA: Rectification
= Catlin: Mitigation
- Policy indemnifies the insured against direct costs
incurred to mitigate or rectify an error or omission or
other act or activity that otherwise would be subject to
a professional claim or pollution claim
- 20% coinsurance
- Supplemental limit
- No coverage for betterment or the insured’s profit

© Ames & Gough 2008. All rights reserved. 30
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Professional Liability — Who are the

insurers?

4 ACE 4 Lexington Insurance
Company

s Liberty

4 AlG Environmental

4 Arch Insurance
4 Lloyds of London
(AVRECO)

a Travelers

4o Beazley
4 Catlin

4 CNA (Victor O. Schinnerer) XL Specialty Insurance
4 Houston Casualty
(RA&MCO Insurance

Services) 4 Zurich (Environmental)

4 Zurich (Construction)

© Ames & Gough 2008. Al rights reserved. 31

General vs. Professional Liability

a If a General Liability Policy excludes liability arising
from professional services; and

a A Professional Liability policy is not intended to
cover liability arising from means and methods (but
does not define it well);

4 How do the coverages mesh when one firm is
providing professional services and overseeing
construction means and methods?

© Ames & Gough 2008. Al rights reserved. 32

20



- General vs. Professional Liability

a Coverage coordination (GL/UL and Professional)

= Best:
- No professional services exclusions (rare and difficult to get)

= Next best:
- One professional liability exclusion on the general and umbrella
liability policies and it should include the following sentence:

Professional services do not include services within
construction means, methods, techniques, sequences and
procedures employed by you in connection with your
operations in your capacity as a construction contractor.

= |f possible:

- Have the general/umbrella and professional coverages all with the
same insurer

© Ames & Gough 2008. Al rights reserved. 33

- General vs. Professional Liability

4 Ask your insurer (general liability and professional liability)
to agree to a Mixed Claims Endorsement or Agreement

4 |t should address:
= Definition of a mixed claim

= That a claim cannot fall between general and professional
liability policies because one insurer says it is professional
services and the other says it is means and methods

= Dispute resolution process

4 Pursuing the endorsement will force an important
conversation with your insurer

© Ames & Gough 2008. All rights reserved. 34
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»

General liability/umbrella liability
= Standard ISO form

= Proper additional insured endorsements

= Avoid broad exclusions such as “earth movement”

»

Workers compensation

Business auto

»

>

Property, inland marine, builders risk

»

Surety bonds

© Ames & Gough 2008. Al rights reserved. 35

- Managing Subcontractors

4 The best way for a CM to protect its insurance
program is to work only with subcontractors and
subconsultants that are:

= Properly prequalified
= Well insured

© Ames & Gough 2008. Al rights reserved. 36
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- Managing Subcontractors

4 Common mistakes for subcontractor insurance
specifications:

= Too complicated

= Not achievable

- “Contractual liability coverage will apply to all liability
under this contract.”

© Ames & Gough 2008. Al rights reserved. 37
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- Example of Complex Subcontract

Insurance Requirement

INSURANCE AND BONDS
Subcontractor shall, while performing the Work and for at least three years after i ion of ion of the Project, pay for,
maintain and furnish with companies satisfactory to Contractor worker's compensation insurance coverage, employer's liability insurance
coverage and comprehensive general liability insurance coverage, including without limitation insurance coverages for premises operations,
independent contractors, completed operations, contractual liability, personal injury liability, property damage (broad form), XCU hazards
liability, "occurrence" in lieu of "accident" bodily injury and automobile liability for all owned, used and hired automobiles, with at least the
following limits on a primary and non-contributory basis for and with respect to the Project specifically and in the aggregate and subject to a
deductible of not more than $1,000 in respect to any single occurrence: (i) worker's compensation insurance coverage, the statutory maximum;
(ii) employer's liability insurance coverage, $2,000,000/each person, $2,000,000/each occurrence; (iii) general liability insurance coverage, for
personal injury - $2,000,000/each person, $2,000,000/each occurrence, for property damage - $2,000,000/each occurrence, $2,000,000/annual
aggregate claims and for completed operations - $2,000,000/each occurrence, $2,000,000/annual aggregate claims; and (iv) automobile liability
insurance coverage, for personal injury - $1,000,000/each person, $2,000,000/each occurrence and for property damage - $2,000,000/each

it being ifi and agreed that Subcontractor shall cause Contractor, Owner and Engineer to each be named as
an additional insured as to all insurance coverages required hereunder to be maintained and furnished by Subcontractor (using ISO additional
insured endorsement CG20-10-11-85 or an endorsement form having identical import), except coverages for worker's compensation insurance,
employer's liability insurance and professional errors and omissions insurance, that the completed operations coverage required to be
maintained and furnished hereunder by Subcontractor shall include coverage for Subcontractor, as a named insured, and coverage for
Contractor, Owner and Engineer, each as an additional insured, in respect to the completed operations of Subcontractor arising out of or
resulting from the Work and not merely in respect to on going operations of Subcontractor and that that the contractual liability insurance

coverage required to be maintai and furnished t by shall i ly include coverage in respect to the
indemnification provision set forth hereinabove in Paragraph 9. Further, Subcontractor shall, while performing the Work and for at least three
years after i ion of ion of the Project, pay for, maintain and furnish, with a company or companies satisfactory to

Contractor and subject to a policy or policies having a deductible of not more than $50,000 in respect to any single claim, professional errors
and omissions insurance coverage with limits of not less than $1,000,000 on account of any one claim and not less than $1,000,000 on account
of annual aggregate claims. All insurance coverages required to be maintained and furnished hereunder by Subcontractor shall be primary and
non-contributory not only as to Contractor, Owner and/or Engineer but also as to any insurance maintained by Contractor, Owner and/or
Engineer, shall provide that Contractor, Owner and Engineer shall be notified in writing at least thirty (30) days prior to the effective date of any
cancellation of or material change in any such insurance coverages, shall for and in respect to any such insurance coverages include a waiver
of any rights of subrogation by the insurer against Contractor, Owner and Engineer and shall recite the name of the Project and the location of
the Project Site. Subcontractor shall, before commencing the Work and thereafter from time to time promptly upon request of Contractor,
deliver to Contractor certificates of insurance, including copies of applicable policy endorsements, indicating that Subcontractor is in compliance
with the insurance requirements set forth herein. Further, if Bonds are required hereunder pursuant to Schedule A, Subcontractor shall pay for
the Bonds and shall, before commencing the Work, cause the Bonds to be issued and delivered to Contractor, it being specifically understood
and agreed that, if Bonds are required hereunder pursuant to Schedule A, the Bonds shall, unless Contractor otherwise agrees in writing, be
issued by a surety approved by the U.S. Treasury Department to issue bonds in connection with federal projects. 38
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Subcontractor Insurance Requirements

4 Simple list of the coverages required with key features
described

4 Explanation of the required amendments

4 Don'’t ask for what doesn’t exist or can’t be done

4 Require that copies of key endorsements be provided
= Train your staff to review them

4 Require coverage to be in place for several years after
completion

4 Provide a subcontractor “kit” with a sample completed response
for them to follow

© Ames & Gough 2008. Al rights reserved. 39

- Questions?

Gregg Bundschuh, JD, Partner
Dave Collings, Partner

Ames & Gough

450 Northridge Parkway, Suite 102
Atlanta, GA 30350

(770) 552-4225
gbundschuh@amesgough.com
dcollings@amesgough.com
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