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may violate the False Claims Act, which imposes civil and criminal penalties for fraudulently

charging the government for goods or services. Even more alarming is that the Act’s reach ex-

tends beyond federal contracts to any project that includes federal funds. Penalties range from

fines to imprisonment to “delisting,” which is a deathblow for many contractors. Contractors will

learn how to protect your company from this minefield, and agents will learn how to advise con-

tractor clients of a hidden but potentially devastating risk.

➢ Reviews the requirements of the Act, the projects to which it applies, and penalties for

violations.

➢ Examines the application of the Act to contractors’ methods of allocating their insurance

costs, including credits for retrospective adjustments, discounts, dividends, and more. 

➢ Provides strategies for managing this risk, including design and implementation of a com-

pliance program.
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LIKE A WORK BELT AND TOOLS
GOOD PARTNERS ARE STRONGER TOGETHER.

CNA AND CONTRACTORS:
A STRONG PARTNERSHIP FOR OVER 60 YEARS.
CNA has helped construction firms manage their risks for over 60 years, offering

critical coverages and risk management solutions that aren’t readily offered by

other carriers. We provide risk control services that help identify and reduce loss

exposures. Our claim adjusters process claims quickly and fairly, and help injured

workers return to work sooner. With CNA, you benefit from the strength of an 

A-rated national carrier with local industry expertise. If you’re looking for a partner

who can handle your toughest construction risks … we can show you more.SM

For more information, contact your independent insurance agent 
or visit www.cna.com.
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Steven M. Charney

Attorney/Co-Managing Partner

Peckar & Abramson, P.C.

Mr. Charney is one of the presenters for Workshop W2, “What Every Contractor Must Know about the

False Claims Act,” on Wednesday morning. He has taken an active role in addressing emerging issues af-

fecting the construction and development industries, both in providing guidance to the industry at large and

in counseling clients of the firm. Mr. Charney led the Associated General Contractors of America to estab-

lish a task force to study mold-related issues, and then vice-chaired that task force as it drafted the industry’s

first guide to understanding the problem. Mr. Charney has also taken a lead role in guiding contractors in

understanding and addressing other emerging issues affecting the industry. He lectures frequently on such

issues, including subcontractor default insurance and evolving legislation.

Mr. Charney’s industry experience includes positions with both local and national construction contractors.

Before joining Peckar & Abramson, Mr. Charney served as Eastern Division Counsel for Turner Construc-

tion Company. Mr. Charney was employed by Turner Construction Company for nearly a decade, prior to

entering private legal practice, and served in a number of operations-related roles, including field superinten-

dent, cost and scheduling engineer, and manager of litigation and claims, before serving as counsel.

Mr. Charney lectures nationally regarding matters related to construction contracting and frequently pres-

ents private lectures and training to the nation’s leading contractors. He presented a three-part seminar be-

fore the prestigious Association of the Bar of the City of New York titled “Truly Understanding Construction

Contracts” and is a frequent lecturer before the General Building Contractors of the State of New York, The

Construction Financial Managers Association, the New Jersey Building Contractors Association, and other

construction-related organizations. Mr. Charney has also lectured before the American Concrete Institute,

the South Florida Chapter of the Associated General Contractors, Associated Minority Enterprises of New

York.

Mr. Charney is a graduate of Seton Hall University School of Law, where he attended as an evening student

while working full time in the construction industry. In 1983, Mr. Charney received a master of science de-

gree in construction management from the School of Civil Engineering at New Jersey Institute of Technolo-

gy (where he also studied as an evening student while working full time in the construction industry).

Mr. Charney also holds a bachelor’s degree in accounting from Syracuse University, with a minor in con-

struction technologies.

William W. Thompson

Partner

Peckar & Abramson, P.C.

Mr. Thompson is one of the speakers for Workshop W2, “What Every Contractor Must Know about the

False Claims Act,” on Wednesday morning. He has specialized in government contract law and construc-

tion litigation for more than 30 years.

He has represented a broad range of government contractors, from major defense contractors, to informa-

tion technology and systems integration contractors, to construction contractors. His clients have ranged
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from multibillion-dollar contractors to start-up companies. This representation has included business-related

advice on bidding strategies, federal cost principles and cost accounting requirements, and compliance with

federal and state fraud, waste, and abuse laws and regulations. He also has extensive experience with com-

petitions under OMB Circular A-76.

Mr. Thompson has extensive experience in preparing, negotiating, mediating, and, if necessary, litigating

contract disputes in arbitrations, state and federal courts, and administrative boards, including the U.S.

Court of Federal Claims, GAO, Boards of Contract Appeals of the various agencies, and the U.S. Court of

Appeals for the Federal Circuit. He has experience with the prosecution and defense of claims arising from

contracts with the entire range of federal agencies, as well as with state and local governmental agencies.

Among the more significant cases that Mr. Thompson has handled are: a $100+ million claim by a major

defense contractor that was settled for $80 million after a 2-week mediation—the largest successful media-

tion of a Department of Defense dispute at the time; the contest of a $2 billion award of an OMB Circular

A-76 competition by the Federal Aviation Administration—the largest A-76 contest to date; the successful

protest of a $10 billion procurement; summary judgment in favor of a contractor in a multimillion-dollar case

decided by the Armed Services Board of Contract Appeals; summary judgment in favor of two defendants

in the same case brought in federal district court under the False Claims Act; and favorable settlement of a

$100 million breach of contract action on a hydroelectric project. Since 2005, Mr. Thompson has handled

bid protests totaling $13.5 billion.

As government oversight of government contractors has intensified in the search for fraud, waste, and

abuse, Mr. Thompson’s compliance practice has grown. This has included prophylactic advice on internal

corporate controls, assistance in constructing and implementing compliance programs, internal investiga-

tions of potential mischarging, and representation of clients in investigations, audits, and litigations. Besides

investigating and advising clients on compliance with federal statutes such as the False Claims Act and

Truth in Negotiations Act, he has investigated potential violations of the Sarbanes-Oxley statute.

Mr. Thompson received a bachelor of arts degree from Yale University in 1972 and a juris doctor degree,

with honors, from George Washington University in 1975. He is a member of the bars of Virginia and the

District of Columbia and is admitted to practice before the U.S. Supreme Court, U.S. Court of Federal

Claims, U.S. Courts of Appeals for the Federal Circuit, the Fourth Circuit and the Second Circuit, U.S. Dis-

trict Court for the District of Columbia, and U.S. District Court for the Eastern District of Virginia.
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Workshop Agenda 
� The federal False Claims Act (“FCA”) and other 

federal ethics laws that impact construction 
contractors

� Examples of recent fraud cases of interest to 
Government contractors

� Billing and negotiation activities to which the FCA 
applies

� Proper insurance structures for Government 
contracts 

� Elements of a successful compliance program
� Considerations in structuring a compliance 

program
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The Federal False Claims Act
31 U.S.C. 3729(a) prohibits:
1) Submission of a “false or fraudulent 

claim to … officer or employee of the 
United States Government or member of 
the Armed Forces”

2) A “false statement … to get a false or 
fraudulent claim paid or allowed by the 
Government”

3) A conspiracy to “defraud the 
Government by getting a false or 
fraudulent claim approved or paid”

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

31 U.S.C. 3729(a)(4) through (7) 
prohibit fraudulent actions 

regarding Government property
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FCA Penalties
�Civil penalties of 

–(1) 3 times actual damages; 
– (2) fines of $5,500 to $11,000 per false 

claim; and/or 
– (3) suspension or debarment.

�Criminal penalties of up to 5 years 
imprisonment for intentional 
violations

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Who Can Bring an FCA Claim?
�Qui tam relators, i.e., whistleblowers

–FCA places 15%-30% bounty on heads 
of Government contractors

–Disgruntled employees, competitors, 
even certain Government employees

� Intervention by the Department of 
Justice
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Definition of a “Claim” 
under the FCA

31 USC 3729(c) defines a “claim” as 
including: 

“any request or demand, whether under a 
contract or otherwise, for money or 
property which is made to a contractor, 
grantee, or other recipient if the United States 
Government provides any portion of the 
money or property which is requested or 
demanded, or if the Government will 
reimburse such contractor, grantee, or 
other recipient for any portion of the 
money or property which is requested or 
demanded.”

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Knowledge of Falsity
31 UCS 3729(b) defines “Knowing” 

and “Knowingly” as meaning:
�Actual knowledge that information is 

false
�“Deliberate ignorance” of truth or 

falsity
�“Reckless disregard” for truth or 

falsity
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Knowledge of Falsity

31 UCS 3729(b) specifically states that 
“no proof of specific intent to defraud 

is required”

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

Elements of 3729(a)(1) violation: 
–(1) submission of a claim for payment 

to an agent of the federal government;
–(2) the claim is false or fraudulent;
–(3) the contractor knows that the claim 

is false or fraudulent.
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The Federal False Claims Act

Examples of a 3729(a)(1) violation: 
–Seeking payment for work that does not 

comply with the specifications 
–Asserting a deliberately inflated request 

for payment
–Seeking payment for work before the 

contractor has complied with the 
conditions for payment

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

Case Examples of 3729(a)(1) 
violations: 

–Daewoo v. U.S. (exaggerated claims)
–Young-Montenay, Inc. v. U.S. (front end 

loading & submission of claim not yet 
due)

–Morse Diesel v. U.S. (submission of 
claim not yet due) 
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The Federal False Claims Act

Elements of 3729(a)(2) violation: 
–(1) Making or using a statement or 

record;
–(2) that the person knows to be false;
–(3) intending to get the Government to 

pay a claim that is false or fraudulent.

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

Elements of 3729(a)(3) violation: 
–(1) two or more persons conspire;
–(2) to defraud the Government;
–(3) intending to get the Government to 

pay a claim that is false or fraudulent.
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The FCA’s “Presentment” 
Requirement

Federal Appeals courts had split over 
whether a false statement had to be 

presented to the Government 
(Totten & Sanders)

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The FCA’s “Presentment” 
Requirement

The “presentment” issue was resolved by the 
Supreme Court in the Allison Engine case in 

which the Court held there was no 
requirement that the false statement be 
presented to the Government but there 

was a requirement that the false statement 
be intended to cause the Government to 

pay a claim. 
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Materiality
� Some courts, but not all, have held that 

materiality is an “implicit” requirement of 
the FCA

� To be material, the falsity must have a 
“natural tendency to influence” payment 
of the claim

� In other words, the Government must 
have relied on the false information in 
deciding to pay the claim

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act
Examples of a 3729(a)(2) violation: 

– Subcontractor submits a request for payment 
to a Government Contractor or Grantee 
seeking payment for work that does not 
comply with the specifications (especially if a 
pay-when-pay clause is in subcontract) 

– Subcontractor asserts a deliberately inflated 
request for payment to the Government 
Contractor or Grantee

– Subcontractor seeks payment for work from 
Government Contractor or Grantee before 
complying with the conditions for payment
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The Federal False Claims Act
Examples of a 3729(a)(3) violation: 

– Subcontractor & Contractor conspire to get the 
Subcontractor paid by the Government for 
work that does not comply with the 
specifications (especially if a pay-when-pay 
clause is in subcontract) 

– Subcontractor & Contractor assert a 
deliberately inflated request for payment to 
the Government 

– Subcontractor & Contractor agree to seek 
payment for work from Government before 
complying with the conditions for payment

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

Potential areas of liability:
–Progress payments (each one is a 

separate claim)
–Change order requests 
–Quality certifications 
–Cost reports
–Cost estimates
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Other Federal Compliance Laws 
that Impact Construction 

Contractors: 
Anti-Kickback Act, Forfeiture 

Statute, False Statement Provision 
of Contract Disputes Act

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Examples of Recent Fraud, Waste 
and Abuse Cases

� The Amec Cases

� The Daewoo Case

� The Long Island Savings Bank Case

� The Allison Engine Case
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Insurance for Government Contracts

Amec Model

Insurance Carrier

$$$$
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Contractor

Contractor’s Parent

Insurance for Government Contracts

Amec Model

Insurance Carrier
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The Federal False Claims Act

Legislative Developments

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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The Federal False Claims Act

Issues in Litigation

�Government Knowledge Defense
�8th Amendment “Excessive Fines”
�Substantive Due Process
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Insurance for 
Government Contracts

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for Government 
Contracts

� Issues to Consider Re: Insurance & 
Reinsurance
– Proper Price to be charged
– Disclosures to be made during negotiation of 

Price
– Additional Disclosures under FAR provisions 

regulating insurance
– Disclosures that may be required by specific 

contract provisions
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Insurance for 
Government Contracts

Proper Price to be charged

Issue arises on almost all Contracts:
-Cost Reimbursement Contracts 
-Negotiated Lump Sum Agreements 
-Lump Sum Bid Contracts:

-Cost Reimbursement Changes
-Negotiated Changes

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for 
Government Contracts

Proper Price to be charged

Issue arises on almost all Contracts:
-Cost Reimbursement Contracts 
-Negotiated Lump Sum Agreements 
-Lump Sum Bid Contracts:

-Cost Reimbursement Changes
-Negotiated Changes

Issue also arises when you are 
a contractor to a federal 

grantee, a subcontractor to a 
federal contractor and even on 
some federally funded projects
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Insurance for 
Government Contracts

Proper Price to be charged
Part 31 of the FAR (the “Cost Principles”) 
governs the nature and amount of costs that 
the Government will recognize when paying a 
Contractor under reimbursable contracts 
(including change orders) or negotiating a 
price with a Contractor when the Contractor’s 
costs are a consideration in that negotiation. 

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for 
Government Contracts

Proper Price to be charged

FAR 31-205-19 entitled “Insurance and 
Indemnification” governs the cost that can 
be charged for Insurance.
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Insurance for 
Government Contracts

Proper Price to be charged –
P h d IPurchased Insurance

Under FAR 31-205-19(d) the cost for 
purchased insurance is generally allowable at 
the price paid.

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for Government Contracts

Traditional “Purchased” 
Insurance

$$$$

$$$$$

Insurance Carrier

Broker

R
IS

K
 TR

A
N

S
F
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Insurance for Government Contracts

Amec Model

Insurance Carrier
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Contractor’s Parent

Insurance for Government Contracts
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Contractor

Contractor’s Parent
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Insurance for Government Contracts

Amec Model

Insurance Carrier

$$$$

$$$$$

Broker

Contractor
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KICKBACK?
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Contractor

Contractor’s Parent

Insurance for Government Contracts

Amec Model

Insurance Carrier
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Insurance for Government Contracts

Amec Model

Insurance Carrier

$$$$

$$$$$

Broker

Contractor

R
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½ $

Rebate, 
Allowance 
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Contractor

Contractor’s Parent
Credit

Insurance for 
Government Contracts

Proper Price to be charged –
Purchased InsurancePurchased Insurance

FAR 31-201-5 provides: “The applicable portion of any 
income, rebate, allowance, or other credit relating to 
any allowable cost and received by the contractor shall 
be credited to the Government either as a cost 
reduction or by cash refund.” 

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for Government Contracts

Traditional “Purchased” 
Insurance

$$$$

$$$$$

Insurance Carrier

Broker
R
IS

K
 TR

A
N

S
F

Partial
Refund of 
Premium 

$
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Insurance for Government Contracts

Traditional “Purchased” 
Insurance

Consider an
$$$$

$$$$$

Insurance Carrier
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Partial
Refund of 
Premium 

$

Consider an 
“Advance 

Agreement”
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$$$$$

Contractor
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 $ Agreement

See, FAR 31.109
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Insurance for Government Contracts

“Purchased” Insurance with 
Risk Retention

$$$
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Insurance Carrier

Broker
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$$$$

Contractor

Retained
Risk

Insurance for 
Government Contracts

Self Insurance 
FAR 31.205-19(c) requires: 

•Application of accounting rules 
contained in 48 CFR 9904.416. 

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for Government Contracts

“Purchased” Insurance with 
Risk Retention

$$$

$$$$

Insurance Carrier

Broker
R
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K
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Purchased
Insurance
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$$$$

Contractor

Retained
Risk Self Insurance

Insurance for 
Government Contracts

Proper Price to be charged –
“Captive” insurersCaptive  insurers

FAR 31-205-19(b) provides: “the 
Government considers insurance provided by 
captive insurers (insurers owned by or under 
control of the contractor) as self-insurance, 

d h f it h ll l ith th

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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and charges for it shall comply with the 
provisions applicable to self-insurance costs 
in this subsection.” 

48

49
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Insurance for 
Government Contracts

Is it a Captive?
If the Contractor “owns” or “controls” the 
insurer/reinsurer, it is treated as “self-
insurance” and FAR 31.205-19(c) requires: 

•Application of special accounting rules 
contained in 48 CFR 9904.416. 

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.
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Insurance for 
Government Contracts

Is it a Captive?

Degree of Ownership or Control 
is undefined! 
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Insurance for Government Contracts

Captive Insurance

$$$$

$$$$$

Captive Insurance Carrier

Broker
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Insurance for Government Contracts

Captive Insurance
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Insurance
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Insurance for 
Government Contracts

Proper Price to be charged –
“Captive” insurersCaptive  insurers

FAR 31-205-19(b) provides one exception: 
“if the captive insurer also sells insurance to 
the general public and it can be 
demonstrated that the charge to the 

t t i b d titi k t
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contractor is based on competitive market 
forces, the Government will consider the 
insurance as purchased insurance.” 

Insurance for Government Contracts

Captive Insurance

C i I C i

$$$$

$$$$$

Captive Insurance Carrier

Broker Brokers 

$$$$$Competition
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Contractor General Public
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Insurance for Government Contracts

Captive Insurance

C i I C i

$$$$

$$$$$

Captive Insurance Carrier

Broker Brokers 

$$$$$
Real

Competition
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Contractor General Public

Competition

Insurance for Government Contracts

Captive Insurance

C i I C iCh
$$$$

$$$$$

Captive Insurance Carrier

Broker Brokers 

$$$$$
Real

Competition

Charge as 
Purchased 
Insurance
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Contractor General Public

Competition Insurance
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Insurance for 
Government Contracts

Proper Price to be charged –
“Captive” insurersCaptive  insurers

FAR 31-205-19(d)(2):“Premiums for insurance from 
fronting insurance companies (insurance companies not 
related to the contractor but who reinsure with a 
captive insurer of the contractor) are unallowable to the 
extent they exceed (i) the amount that would have 
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been allowed had the contractor insured directly with 
the captive insurer; and (ii) reasonable fronting 
company charges for services rendered.”

Insurance for Government Contracts

Fronting Insurance
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Insurance for Government Contracts

Fronting Insurance

Captive Re-Insurer

$$$$

Commercial Insurance Carrier
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Insurance for Government Contracts

Creative “Insurance”
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Insurance for Government Contracts

Creative “Insurance”
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Insurance for Government Contracts

Creative “Insurance”

Comme i l In n e C ieThe Less the Premium is 
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Bank Account

$ Related to the Risk 
Transferred to the 

Commercial Carrier The 
More it Looks Like Self 

Insurance
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Insurance for 
Government Contracts

Proper Price to be charged –
Related party insurersRelated party insurers

FAR 31-205-26(e) provides: “Allowance for 
all materials, supplies and services that are 
sold or transferred between any divisions, 
subdivisions, subsidiaries, or affiliates of the 

t t d t l h ll b
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contractor under a common control shall be 
on the basis of cost incurred in accordance 
with this subpart.” 

Insurance for Government Contracts

Related Party Insurance

$$$$

$$$$$

Related Party Insurance Carrier

Broker
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Insurance for Government Contracts

Related Party Insurance

$$$$

$$$$$

Related Party Insurance Carrier

Broker
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Charge at Cost to 
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Measured by Part 

31 f FAR
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$$$$$

Contractor

ER
 31 of FAR

Insurance for 
Government Contracts

Proper Price to be charged –
Related party insurersRelated party insurers

FAR 31-205-26(e) further provides: “However, 
allowance may be at price when it is the established 
practice of the transferring organization to price 
interorganizational transfers at other than cost for 
commercial work of the contractor…” and “the item … 

lifi f ti d 15 403 1(b) d th
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qualifies for an exception under 15.403-1(b) and the 
contracting officer has not determined the price to be 
unreasonable.” 

66
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Insurance for 
Government Contracts

Proper Price to be charged –
Related party insurersRelated party insurers

FAR 15.403-1(b) provides exceptions:

• When the CO decides the price is based on 
adequate price competition;
•When a “commercial item” is being purchased 
(e g there is a catalog price);
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(e.g., there is a catalog price);
•When prices are established by regulation; and 
•Waiver by the agency head. 

Insurance for Government Contracts

Related Party Insurance
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Insurance for Government Contracts

Related Party Insurance
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Insurance for Government 
Contracts

When Seeking Reimbursement or 
Negotiating a Price

•Disclose, Disclose, Disclose

•Control Completeness and Accuracy of the       
Disclosure

•Standard Written “Brochure”

•Direct Questions to Someone Who Knows
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Compliance 
Programs: Why 

Devote the 
Resources?
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Construction Industry’s Perception 
of its Own Ethical Standards

� “Survey of Construction Industry Ethical 
Practices” by Construction Management 
Association of America in 2004 shows:
– 84% personally experienced or observed unethical acts 

1 to 3 times over the previous 12 months
– 34% personally experienced or observed unethical acts 

“many times” over that period
– More recent surveys indicate that instances of corporate 

misconduct have returned to pre-Enron levels

�Who commits fraud? Why do they do it?
� Effect of compliance programs?
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Increased Federal Scrutiny
� Federal fraud collections have increased 

exponentially: $87 million in 1987; $3.1 
billion in FY 2006

� Federal fraud task force at DOJ will 
increase cooperation among prosecutors, 
auditors and contract administrators

� Top Department of Justice (“DOJ”) official 
in Nov. 2005 stated: “the construction 
industry generates the most business and 
corruption cases in the U.S.”
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U.S. Sentencing Commission and 
Department of Justice Guidelines

� Applicable to all commercial entities whether or not they 
are contractors with the federal Government.

� The existence of an effective compliance program may 
influence the Department of Justice’s decision to indict the 
company

� If convicted, compliance program may mitigate penalties.
� For program to be effective, company must:

– exercise due diligence to prevent and detect criminal conduct; 
– otherwise promote an organizational culture that encourages 

ethical conduct and a commitment to compliance with the law
� Compliance program elements should include:

– reasonable steps to communicate periodically the company’s 
compliance and ethics program by conducting effective 
training programs and otherwise disseminating information

– specific individuals with day-to-day operational responsibility
– anonymous reporting mechanism 
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Compliance Programs Are 
REQUIRED for Federal Contracts

� All contractors with any federal agency are also 
required to have an Anti-Kickback Act program to 
prevent and detect possible violations

� Recently enacted regulations require that for 
contracts awarded after 12/24/07 all prime 
contractors and subcontractors with any federal 
agency with a contract exceeding $5 million and 
a performance period of at least 120 days must
have a comprehensive compliance program

� Department of Labor audits EO/AA compliance 
and training programs
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Compliance Programs Make Good 
Business Sense

� Fraud, waste and abuse is costly and corrosive to 
the company’s business culture

� Implementation of compliance program is a plus 
if the Government investigates:
– May result in decision not to prosecute, or 
– May mitigate penalties

� Failure to have a program may be regarded as 
evidence of intent to defraud under the federal 
False Claims Act

� “Best practices” add value to privately held 
companies; less risk

� “Best practices” are a marketing opportunity
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Basic Elements of 
Compliance Program

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.

80

Compliance Program Elements 
Required by FAR

� Under the final FAR regulations, 
contractors are required to have a 
compliance program that:
– Facilitates the timely discovery of improper

conduct in connection with Government
contracts,

– Ensures corrective measures are promptly 
instituted and carried out, and

– Promotes compliance with the company’s code 
of business ethics and conduct.
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Code of Ethics and Business 
Conduct

�Within 30 days after contract award, 
contractors must have a written code 
of ethics and business conduct. 

�This time period can be extended by 
the contracting officer. 

�A copy has to be provided to “each 
employee engaged in the 
performance of the contract.”
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Education and Training
�Within 90 days after contract award, 

contractors must have instituted an 
employee ethics and compliance 
training program and internal control 
systems.

�This time period can be extended by 
the contracting officer.



W
o

rk
sh

o
p

 W
2

47

© Copyright 2008 by Peckar & Abramson, Attorneys at Law.  May not be reprinted without permission.

83

Hot Line Poster
�Contractors must display a hot line 

poster “in common work areas” 
within the business units performing 
the contract subject to the new FAR 
compliance regulations, at contract 
work sites, and on the company’s 
website if the company conveys 
information to employees via its 
website.
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Internal Controls

A contractor’s system of internal controls should 
provide for:

� Periodic reviews of company business practices, 
procedures, policies, and internal controls for compliance 
with the contractor’s code of ethics and business conduct 
and “the special requirements of government contracts”;

� An internal reporting mechanism, such as a hotline, by 
which employees may report suspected instances of 
improper conduct, and instructions that encourage 
employees to make such reports;

� Internal and/or external audits, as appropriate; and
� Disciplinary action for improper conduct.
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Employee Responsibilities

�Report suspected violations
�Fully cooperate with Government 

investigations and audits
�Employees are subject to 

disciplinary action for ethics 
violations
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Scope of Compliance Program
�All of the foregoing elements of 

compliance program must be 
implemented

�However, extent and formality of 
compliance program depends upon 
(1) size of company; (2) volume of 
Government work; (3) standard 
industry practice; and (4) previous 
misconduct
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Subcontractor Flowdown
� Primes must flow down the FAR 

compliance clause to 1st tier 
subcontractors

� Requirements apply to all forms of 
subcontracting:
– The FAR drafters stated: “Sometimes 

construction firms think that ‘subcontract’ does 
not include purchase orders. The FAR does not 
make this distinction. The intent is that the 
flowdown applies to all subcontracts, including 
purchase orders.”
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Subcontract Oversight
� Prime contractors are not required to 

continually monitor subcontractor 
compliance programs. Specifically, primes 
are “not required to judge or monitor the 
ethics awareness program and internal 
control systems” of subcontractors.

�However, primes are required to “check 
for existence” of subcontractor programs.
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Additional Compliance Requirements 
under 11/07 Proposed FAR Regulation
� Proposed rules would supplement the newly adopted rules.
� Contractors would be required to “self-report” violations of 

federal criminal laws, including subcontractor violations. 
Failure to do so could result in suspension or debarment, or 
other remedies. Must also cooperate with investigators.

� Ethical violations will be considered in evaluating a bidder’s 
past performance (“responsibility”).

� Primes may, “as appropriate,” be required to provide ethics 
education to subcontractors.

� Contractors must make “reasonable efforts” to exclude 
from their companies “principals” whom due diligence 
would have exposed as having engaged in conduct that is 
illegal or otherwise in conflict with the contractor’s code of 
business ethics and conduct.

� Regulations proposed in May 2008 would require self-
reporting suspected violations of the civil FCA
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Additional Program Elements under 
the U.S. Sentencing Guidelines

� The company’s governing authority (Board of 
Directors) must be knowledgeable about the 
content and operation of the compliance and 
ethics program and exercise reasonable oversight

� “High level” manager(s) must have overall 
responsibility for the compliance and ethics 
program

� Specific individual(s) must have day-to-day 
operational authority and direct access to the 
Board and must be given the authority and 
resources to carry out this responsibility 
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Considerations in 
Structuring a 

Compliance Program
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Targeting Potential Risks
� As the DOJ has stated, “Compliance 

programs should be designed to detect 
the particular types of misconduct most 
likely to occur in a particular corporation’s 
line of business” 

� A construction contractor with GSA 
contracts faces somewhat different risks 
than a GSA schedule contractor

� Primary risks for construction contractors 
are those discussed above 
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Existing Financial and 
Management Controls

� The process of constructing a compliance 
program begins with a complete review of the 
contractor’s existing financial and management 
controls (automated and/or manual processing of 
subcontractor invoices and progress payment 
requests, management of purchasing, existing 
employee training programs, etc.)

� The “art” of constructing a cost effective 
compliance program lies in utilizing existing 
controls to the extent possible by matching these 
controls with the relevant potential risks
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Key Decisions in Structuring 
Compliance Program

�Content of Code of Ethics and 
Conduct

�Structure of ethics organization
�Hot line mechanism
� Internal/External audit program
�Structure of educational program
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QUESTIONS & 
ANSWERS
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