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INSURING CONSTRUCTION POLLUTION LIABILITIES

Presented by

Jeff Slivka

Executive Vice President
New Day Underwriting Managers LLC

The environmental insurance marketplace is extremely dynamic and changes quickly compared
to standard coverage lines. Owners and contractors can be overwhelmed by the choices and nu-
ances of the environmental market and often face confusing changes in their coverage. Failure to
stay on top of market changes may leave you with an inadequate program.
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> Examines common pollution liability exposures for both project owners and contractors.

> Describes the coverage options for insuring pollution liability and identifies key terms and
provisions to look for or avoid.

> Qutlines the current marketplace for pollution liability insurance and provides strategies
for negotiating the optimal program.
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Cozen O'Connor-
Our Construction
Industry Practice

Cozen O’Connor serves our construction industry clients with
the active commitment of seasoned lawyers who provide
personalized attention and the resources of a law firm with offices
nationwide. Our extensive knowledge of the industry and depth
of experience in handling construction-related matters ranges
from the negotiation of contracts to the representation of clients
in construction-related accidents and defects litigation.

We counsel many segments of the construction industry and
actively represent our clients in disputes in both federal and state
courts before regulators, arbitrators and mediators. Issues include
claims for monies due, building defects and delays, OSHA and
EEOC citations, ADA and other civil rights violations, zoning, labor
and employment concerns, as well as surety matters. Our lawyers
have been involved with all phases of the construction process
and virtually every type of structure.

When it comes to construction law and litigation,
we get the job done.
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500 Attorneys: Atlanta - Charlotte - Cherry Hill - Chicago - Dallas - Denver - Houston
London - Los Angeles - Miami - Newark - New York - Philadelphia - San Diego - San Francisco
Santa Fe - Seattle - Toronto - Trenton - Washington, DC - West Conshohocken - Wilmington
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Jeff Slivka

Executive Vice President
New Day Underwriting Managers LLC

Mr. Slivka is presenting Workshop W10, “Insuring Construction Pollution Liabilities,” on Wednesday after-
noon. At New Day Underwriting Mr. Slivka leads the Underwriting/Broking Group. In this role Mr. Slivka
is responsible for management of day-to-day activities such as underwriting/broking activities, carrier and
client relationship management, coverage negotiations, and program design/development. In addition, Mr.
Slivka assists in creation of business strategy as well as sales/business development.

To New Day Underwriting, Mr. Slivka brings a strong combination of professional experience, having
worked with major brokerage firms, managing agencies and insurance carriers. He has spent the last 19
years developing his environmental and professional liability underwriting expertise at Aon, Arthur J. Gal-
lagher, and ECS, Inc. Prior to joining New Day, Mr. Slivka held the position of senior consultant/construc-
tion specialist in Aon’s Environmental Group. Based in Philadelphia, Mr. Slivka served as the environmen-
tal and professional liability resource for all construction-related business, assisting in the sales, broking,
and crafting of various environmental and professional liability insurance programs for all types of con-
struction firms on an international basis.

Over the years Mr. Slivka has also:

+ Conducted environmental site investigations for potential Superfund sites as an environmental consul-
tant for a large international environmental engineering firm

+ Created occurrence-based Contractors Pollution Liability (CPL) policy

+ Designed professional liability policy forms for construction firms

+ Developed one of the most comprehensive environmental insurance programs for construction wrap-
ups/OCIPs

+ Conducted various environmental and professional liability training courses for many different indus-
try groups

+ Demonstrated expertise in mold/water intrusion management and prevention programs

+ Assisted approximately 50 percent of the ENR Top 400 Construction firms with managing environ-
mental and/or professional liability and structuring related insurance programs for these companies

+ Authored various published articles on the subject matters of environmental risk management and
professional liability risk management for IRMI, AGC, MCA, and other trade organizations

Mr. Slivka has also been in the forefront of helping businesses address a growing concern—mold liability. To
help businesses learn about and manage their mold risks, Mr. Slivka co-developed many mold manage-
ment/awareness programs for various construction-related risks. While at ECS/XL Environmental, Mr.
Slivka underwrote and managed all types of environmental insurance and construction related professional
liability products.

Mr. Slivka received his Bachelor of Science degree in geology from Bloomsburg University of Pennsylvania.
He has completed the professional designation of Associate in Risk Management (ARM) and is pursuing
the Chartered Property and Casualty Underwriter (CPCU) designation. He is a member of the Associated
General Contractors of America (AGC) and serves on AGC's National Risk Management Committee and
Environmental Committees. Mr. Slivka is also the environmental columnist on IRMI.com.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left blank. If you
print this file, we suggest that you set your printer to duplex.



Insuring
Construction Pollution Liabilities

Presented By:
Jeff Slivka
Executive Vice President
New Day Underwriting Managers, LLC
Bordentown, NJ

AGENDA

» Overview of Environmental Exposures
from an Owner’s Perspective

> Overview of Environmental Exposures
from a Contractor’s Perspective

> Environmental Risk Profiles
> Environmental Insurance Marketplace

> Optimal Environmental Insurance Solution
for Construction Projects
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PIRMI

ENVIRONMENTAL
APTITUDE TEST

From Owner’s Perspective....

Environmental Aptitude Test

Question #1.

Based in Chicago, IL the NBA is a non-profit
organization dedicated to promoting

sustainable development and encouraging

green building at certain sites across the US.
NBA is an acronym for the:

A. Natural Blondes of America

B. National Badlands Association
C. National Brownfield Association
D. National Basketball Association




PIRMI

Environmental Aptitude Test

Question #2.

There are numerous types of environmental
assessments. What assessment is considered

to create the highest professional liability risk
for environmental consulting firms?

A. Phase | Assessment

B. Phase || Assessment

C. Phase Il Assessment

D. Environmental Impact Study
E. All of the above

Environmental Aptitude Test

Question #3.

A Pollution Legal Liability or PLL policy
offered in today’s marketplace cannot
provide coverage for known conditions.

True or False?
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Environmental Aptitude Test

Question #4.

Natural Resource Damages are defined by the EPA as “the
injury to, destruction of, or loss of natural resources,
including the costs for a Natural Resource Damage
Assessment (NRDA).” NRDs...

A. Are nothing to worry about — plenty to go around!!
B. Are also known as Credit Default Swaps
C. Are excluded from all environmental liability insurance policies

D. Can be assessed in addition to the cost of remediating the resulting
contamination

SIRMI

Environmental Aptitude Test

Question #5.
Perchloroethylene:

A. Is the chemical used in rear view mirrors that make
‘Oobjects seem closer than they appear”

B. Was first discovered around 800 AD by the alchemist
Paul Murray the Great

C. Is the active ingredient in Tylenol PM
D. Is also known as tetrachloroethylene
E. Is none of the above
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Environmental Aptitude Test

THE ANSWERS

Environmental Aptitude Test

Question #1.

Based in Chicago, IL the NBA is a non-profit
organization dedicated to promoting
sustainable development and encouraging
green building at certain sites across the US.
NBA is an acronym for the:
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A. Natural Blondes of America

B. National Badlands Association
C. National Brownfield Association
D. National Basketball Association

10




ZIRMI

Environmental Aptitude Test

Question #1.

Based in Chicago, IL the NBA is a non-profit
organization dedicated to promoting
sustainable development and encouraging

green building at certain sites across the US.
NBA is an acronym for the:

A. Natural Blondes of America

B. National Badlands Association

C. National Brownfield Association
D. National Basketball Association

Environmental Aptitude Test

Question #2.

There are numerous types of environmental
assessments. What assessment is considered

to create the highest professional liability risk
for environmental consulting firms?

A. Phase | Assessment

B. Phase || Assessment

C. Phase Ill Assessment

D. Environmental Impact Study
E. All of the above
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PIRMI

Environmental Aptitude Test

Question #2.
There are numerous types of environmental

assessments. What assessment is considered

to create the highest professional liability risk
for environmental consulting firms?

A. Phase | Assessment
B. Phase Il Assessment
C. Phase Il Assessment

D. Environmental Impact Study
E. All of the above
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Environmental Aptitude Test

Question #3.

A Pollution Legal Liability or PLL policy
offered in today’s marketplace can not
provide coverage for known conditions.

True or False?

14
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Environmental Aptitude Test

Question #3.

A Pollution Legal Liability or PLL policy
offered in today’s marketplace can not
provide coverage for known conditions.

True or False?
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Environmental Aptitude Test

Question #4.

Natural Resource Damages are defined by the EPA as “the
injury to, destruction of, or loss of natural resources,

including the costs for a Natural Resource Damage
Assessment (NRDA).” NRDs...

A. Are nothing to worry about — plenty to go around!!
B. Are also known as Credit Default Swaps
C. Are excluded from all environmental liability insurance policies

D. Can be assessed in addition to the cost of remediating the resulting
contamination
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Environmental Aptitude Test

Question #4.

Natural Resource Damages are defined by the EPA as “the
injury to, destruction of, or loss of natural resources,
including the costs for a Natural Resource Damage
Assessment (NRDA).” NRDs...

A. Are nothing to worry about — plenty to go around!!
B. Are also known as Credit Default Swaps
C. Are excluded from all environmental liability insurance policies

D. Can be assessed in_addition to the cost of
remediating the resulting contamination
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Environmental Aptitude Test

Question #5.
Perchloroethylene:

A. Is the chemical used in rear view mirrors that make
‘Oobjects seem closer than they appear”

B. Was first discovered around 800 AD by the alchemist
Paul Murray the Great

C. Is the active ingredient in Tylenol PM
D. Is also known as tetrachloroethylene
E. Is none of the above
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Environmental Aptitude Test

Question #5.
Perchloroethylene:

A. Is the chemical used in rear view mirrors that make
‘objects seem closer than they appear”

B. Was first discovered around 800 AD by the alchemist
Paul Murray the Great

C. Is the active ingredient in Tylenol PM
D. Is also known as tetrachloroethylene
E. Is none of the above
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Environmental Aptitude Scale

1 out of 5: Knucklehead Level. Whatrock have you been living under?

2 out of 5. Apprentice Level. You are encouraged to stay and learn!
3 out of 5: Journey-person Level. Doing greatbut more to leam.

4 out of 5: Crafts-person Level. Others are looking to you for wisdom.
5 out of 5: Master Level. You can leave. You are awizard.

20
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Environmental Exposures
from an Owner’s
Perspective

- See ERP Handout

21

Environmental Exposures
from a Contractors
Perspective
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ZIRMI

Environmental Exposures

> Operational Exposures — job site
> Owned Premises — real estate
> Transportation — direct or vicarious

> Disposal — Non Owned Disposal Sites
(NODS)

23

Environmental Exposures

> Operational Exposures — job site
« Exacerbating existing conditions
* Man-made and naturally occurring
o Fumes, spills, emissions from chemicals in products
« Not so “clean” fill
« Water intrusion/mold
» Faulty work associated with the building envelope and HVAC
« Release of fuels and lubricants
« Application of oils, pesticides, herbicides, etc
« U/g utility and fuel lines
« Environmental/remediation — direct or vicarious

24

16




PIRMI

Environmental Exposures

» Owned Premises — (Maintenance shops, batch
plants, landfills, quarries, fab shops, offices, etc)
o ASTs/USTs— pastor present
« Residual contamination from historic use
« Leaks from equipment and vehicles
« Fueland product storage
« Improper disposal of waste on-site

« Unidentified, pre-existing contamination from prior
owners

« Water quality issues — quarries and landfills

25

Environmental Exposures

> Transportation — direct or vicarious
« Inadvertent transportation of waste materials

« Spills of content or cargo - oil, lubricant, fuels,
soil, etc

« Collision with other structures releasing
pollutants

e Vandalism

26
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ZIRMI

Environmental Exposures

> Disposal — Non Owned Disposal Sites
(NODS)
« Inadvertent disposal of waste materials

« Intentional disposal at licensed but
mismanaged facilities

« Improper disposal of waste at unregistered
facility — direct and vicarious

27
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PIRMI

Environmental Risk
Profiles

28

SIRMI

Environmental Risk Profiles

> Structured management tool
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> ldentify the environmental exposures

> Administrative strategies to products and
operations

> Organizational impact
> Responsibility
> RM Options

29
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Environmental Risk Profiles

> How do you create an ERP?

> 4 step process:
« STEP 1. Identifying Environmental Exposures

» exposure checklists, environmental documents,
AGC EMS documents, internet data search

30
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Environmental Risk Profiles

Internet Data Searches

O«
Vista [
" E ) [USGS Wiater Wonitors|
Eim | A Surface water
Tii i ® _ Ground waler

L i DEEEED.‘;QH‘H

31

20



PIRMI

Environmental Risk Profiles

o STEP 2 — Organizational Impact
» Financial impact, first party vs third, public perception,
employees
« STEP 3 — Responsible Personnel

« Ildentify the person/position/people responsible

« STEP 4 — Risk Management Alternatives

» Confract language, Insurance requirements, Environmental
data searches, Product alternatives, Develop
administrative/training programs, Physical inspections,
Environmental insurance

32
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PIRMI

Environmental Insurance
Marketplace

33

. IRMI
Environmental Insurance

Marketplace

> Size: $2.1Billion in total premium - +/- 10%

> Growth:
o 1year—Flat
o 3year—10%

> Cost: rates reduced 10-15% over 2007 rates

» Factors: multi-year program, type of product, revenue projections

34
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Environmental Insurance SIRMI
Marketplace

> Carriers: 20+ carriers

* Major. AIG, XL, Zurich, ACE, Chubb,
Evanston/Markel, Endurance

» Others: Westchester, Arch, CNA, LIU, Everest,
American Safety, Hudson, Everest, James River,
Berkley

* New Markets: Great American, Catlin US, Aspen

35
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Environmental Insurance BIRMI
Marketplace

> 2 basic forms — PLL and cPL
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Environmental Insurance
Products

37

FIRMI
Environmental Insurance Products

Pollution Legal Liability

> Scope of coverage: BI/PD/Clean Up Costs and Defense for
pollution on, at, under or emanating from a designated location.

> Claims made insuring agreement

> Applicability: Any entity that owns, rents or leases real estate
> Limits: $50,000,000 per carrier/$200,000,000 total

> Minimum Premiums: $5,000

> Term:
o Operational — 3 years
e Transactions — 10 years

38
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Environmental Insurance Products

> Features/Benefits:
« New pollution conditions
« Existing pollution conditions
« On site clean-up vs liability coverage
« Transportation coverage
« Non Owned Disposal Site (NODS) coverage

« Business interruption including Loss of Rental
Income

39

Environmental Insurance Products

> Features/Benefits:
« Mold liability coverage and clean-up
« Legionella coverage

« Fines and Penalties and Punitive Damages
where allowable by law

« Natural Resource Damages
« Retroactive dates
« No exclusion for construction work

40
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Environmental Insurance Products

Contractors Pollution Liability

> Scope of coverage: BI/PD/Clean Up Costs and Defense for
pollution arising out of covered operations.

> Claims made or Occurrence insuring agreement

> Applicability: Any entity that performs a physical activity or
operation

> Limits: $50,000,000 per carrier/$200,000,000 total
> Minimum Premiums: $2,500

> Term:
e Practice —up to 2 years
e Project — up to 13 years (including completed operations)

41

FIRMI
Environmental Insurance Products

> Features/Benefits:
« Covered operations
- Emergency response costs
« Transportation coverage
« Non Owned Disposal Site (NODS) coverage
« Mold liability coverage

42
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Environmental Insurance Products

» Features/Benefits:

« Fines, Penalties and Punitive Damages where
allowable by law

« Naturally occurring substances (NOS)
« Natural Resource Damages

« Rented/Leased real estate

« Project specific exclusions

« Retroactive dates

43
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Optimal Environmental
Insurance Solution
for Construction Projects

44

Optimal Environmental Insurance Solution
for Construction Projects

OCUS O overa e . FOolIutio onaiions caused/exacerpated by co aclo
on the project. All confracting operations should be specifically added
to the policy form.
Named Insured: All Contractors. Additional Insured: Ownerand De velo per

45
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Optimal Environmental Insurance Solution
for Construction Projects

Primary Benefits
> Optimize protection for all entities
> All contracting activities

> Typically structured under a separate CPL/PLL - flexibility to modify
coverage

> Limits are linked to manage cost

» No concern over known conditions exclusions under PLL for
construction

> Coverage for mold clean up and liability, silica related events,
exacerbating current conditions, remediation prior to construction.

> Offered by virtually all the major environmental carriers.

46
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Optimal Environmental Insurance Solution
for Construction Projects

Primary Drawbacks

> Shared limit by each policy/insured/protection. One
event can exhaust the limit of liability leaving no

coverage for the other party.
> Detemine who is responsible for the SIR/Deductible.
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Questions?

Jeff Slivka
New Day Underwriting Managers
Bordentown, NJ
609 298-3516
jeff.slivka@newdayunderwriting.com
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