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After several years of slow but steady growth, “green building” is rapidly moving into the main-

stream. By some estimates, green construction will comprise 5 percent to 10 percent of the resi-

dential construction market by 2010, and many large governmental and commercial contracts

now mandate the use of “green building” methods in all phases of design and construction. Build-

ing on last year’s introduction to green construction, this workshop examines the novel risk man-

agement and insurance issues typically raised in a green building project.

• Provides an overview of the latest developments in green building construction methods

and green building regulation. 

• Uses actual claims to examine risk management and insurance coverage issues and strat-

egies to avoid disputes and liability.
1
opyright © 2008 International Risk Management 
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GREEN BUILDING METHODS

9

10

GREEN BUILDING METHODS



10

11

GREEN BUILDING METHODS

11

12

• No legal or binding definition
• Definitions and standards may be 

different and may change from 
contract to contract, statute to statute, 
and regulation to regulation

COMPLIANCE WITH CODES 

AND STANDARDS  
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• American Society of Heating, Refrigeration and Air 
Conditioning (ASHRAE)

• The Illuminating Engineering Society of North 
America (IESNA)

• Energy Star EPA Program
• Go Green Plus (Building Owners and Managers 

Association—Canada)
• Green Globes—Green Building Initiatives

DEVELOPMENT OF GREEN 

STANDARDS 

14

• Leadership in Energy and Environmental 
Design (LEED)

• LEED-NC: New Construction and Major Renovations
• LEED-CI: Commercial Interiors 
• LEED-CS: Core/Shell 
• LEED-EB: Existing Buildings 
• LEED-Homes

THE LEED STANDARDS 
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• Utilize specific version 
• Register with USGBC 
• Detailed documentation required by two 

phases of submission: design and 
construction—verification 

• Web site resources: Credit Interpretation 
(CIR); Appeals

HOW LEED WORKS 

16

(1) Site selection
(2) Water efficiency
(3) Energy & atmoshpere
(4) Materials and resources
(5) Environmental quality
(6) Innovation & design

THE LEED FORMAT
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• Site selection: Greenfields 
• Water efficiency: Collect wastewater 
• Energy & atmosphere: Performance, 

commissioning
• Materials & resources: Recycled, reused 

materials
• Indoor environment: Use of V.O.C. 

EXAMPLES OF LEED 

METHODS

18

LEED POINT SYSTEM 

18
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• LEED shifts and enhances decision-making 
process for players:
– Owners participate in design phase
– Contractors have enhanced obligations during 

construction 
– Architects have greatly enhanced duties and 

responsibilities that now influence the manner and 
method of work

– More to come!!!!........

THE CATCH: SUPERVISION 

AND CONTROL  

20

• LEED 2009

• ASHRAE 189

NEW DEVELOPMENTS IN 
GREEN STANDARDS
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•Major Changes

–Adjustment to point system
–Weighted credits
–Regionalization 

LEED 2009

22

• THE NEW POINT SYSTEM

– Project Totals 110 Possible Points
• New Certification Point System:

• Certified 40–49 points
• Silver 50–59 points
• Gold 60–79 points
• Platinum 80–110 points

LEED 2009 



16

23

• Weighted credits
• Computerized—TRACI program

– A building prototype
– Impact assessment categories
– Credit groups (“activity groups”)
– Credit adjustments
– Point reallocation

LEED 2009 

24

• Regionalization
– Regional Bonus Credit

• 1–4 Points
– Intent

• To provide design teams and projects the opportunity 
to be awarded points for achievement of existing 
LEED credits that deliver a regionally important 
benefit determined by local USGBC chapters.

• The gap: what’s regionally important???? 

LEED 2009 
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• Proposed Standard 189, Standard for the Design of 
High-Performance Green Buildings Except Low-Rise 
Residential Buildings
– Sponsored by BSR/ASHRAE/USGBC/IESNA and 

EPA 
– 30% reduction of energy over existing standards
– 25% reduction in water usage over existing standards
– Incorporates existing LEED standards—what about 

LEED 2009?

ASHRAE 189—THE MODEL 

GREEN BUILDING CODE 

26

• National Association of Home Builders
–Guidelines for Residential Buildings

• Same general areas as LEED, but focuses on 
residential needs: e.g., energy savings, 
materials, framing, construction, and design

• Certification available for contractors

NAHB MODEL GREEN HOME 
BUILDING GUIDELINES
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• California: First green building code

• California Green Building Standards Code 

(July 2008)

– Commercial and residential

– Mandatory reduction of 15%

– Mandatory for new housing 2010

– Phase in for commercial

EMERGING GREEN BUILDING 
REGULATION

28

• Almost 30 states and growing
• Mandated use of LEED standards in governmental 

projects
• Funding and financial incentives
• Local municipal regulations

• Local building codes adopting LEED 

standards, expedited permits, funding, tax 

incentives

OTHER STATE AND LOCAL 
REGULATIONS
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Neither reject civilization nor fully 
embrace wilderness

GREEN CONSTRUCTION

30

Utilizing resources effectively

GREEN CONSTRUCTION
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“Green”
Sustainable
High Performance

GREEN CONSTRUCTION

32

Performance:  the activity of a unit 
intended to accomplish some desired 
result; typically a measurable and 
verifiable outcome

GREEN CONSTRUCTION
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Drivers:
• Earth Day
• OPEC
• Global Climate Change
• Legislation
• “Economic”

GREEN CONSTRUCTION

34

• PROJECT #1
• Owner, design and construction team agree to acquire

LEED® Gold Certification for a commercial building.
Developer advertises planned office building using catch
phrases like “reduced operating costs and healthier and
more productive” tenants to attract tenants at higher
rents. Budget overruns and scheduling undermine going
for the Gold. Developer sues designer and contractor for
breach of contract and warranty based upon guarantee.

ANTICIPATING RISK IN A GREEN 
PROJECT: CLAIMS AND DISPUTES 
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• PROJECT #2
• Based upon publicity of a healthier workplace

circulated by owner, tenant, a large company, sets
up shop in a Silver LEED® NC building. After
one year, sick leave is up, significant thermal and
light complaints are registered by workers, and
productivity of staff is down. Tenant demands
rent rebate and owner/tenant both sue architect
and contractor.

36

• PROJECT #3
• Architect, landscape designer, and owner agree on a

large green roof installation. During installation, a
supplier provides sedum (the specialized grass used in
green roofs) tainted with other species of grass seed.
Water infiltration causes extensive damage and
consequential losses. After analysis it is determined that
the cause is inadequate structural stability due to design
and material flaws. Contractor counters that insufficient
specifications were provided by the design team.
Architect’s contract had limited liability in contract to
liquidated damages. Owner brings claims against the
entire project team.
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• PROJECT #4
• Owner is a high-profile government contractor providing

secret military defense systems and terrorism
identification services. The owner contracts for green
project which incorporates day lighting at
recommendation of design and contracting team. Owner
gets LEED credit but is in hot water with government
when it determines that owner is putting confidential
information at risk with day lighting and views.
Government threatens to revoke security rating and
contracts. Owner seeks damages against designer and
contractor for breach of standard of care and breach of
contract because they were aware of the sensitive nature
of owner’s business and government security concerns.

38

• PROJECT #5
• Design team “develops” a novel method of

utilizing solar shading. Contractor builds and
installs system, and owner uses it for publicity.
Unfortunately, the owner attracts the attention of
the company holding the patent and intellectual
property rights on the system. The aggrieved
patent-holder brings a claim against the owner,
who, in turn, brings a claim against the design
and contracting team to defend and indemnify for
the patent claims.
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• PROJECT #6
• Architect and contractor endorse use of green products

from a new untested manufacturer. Based upon the
manufacturer’s marketing material, the project design
team recommends using product. Product was not
immediately available and its delivery to the site was
delayed. The project schedule, in turn, became delayed
which results in cost over-runs. Contractor demands
increased payments for overhead, lost profits and out-of-
sequence construction. Owner blames design team and
brings a claim against architect.

40

• PROJECT #7
• Green project is designed to comply with existing local

and LEED® standards. Construction commences by a
builder specializing in green projects. During
construction, however, local code addressing green
building is substantially revised forcing a delay and
reworking of both design and building process and
LEED process. This results in costs to Owner, as well as
demand by Architect and Contractor for additional
payment. The Owner accuses that both design and
building teams were aware of pending changes in code
and Owner makes a claim for redesign, reconstruction,
and delay damages.
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• PROJECT #8
• Local code requires recycling of construction materials

at site. Green project is further designed to comply with
LEED® reuse/recyclable standards and design team
commits to observing construction process. During
construction, contractor determines recyclable market
has declined resulting in delay. Contractor decides to
dump in neighboring state with lower tipping fees. Local
enforcement discovers the dumping and takes action
against the owner. Owner brings claims against both
design team and contractor for damages.

42

• PROJECT #9
• A design firm utilizes a Building Information Modeling

(BIM) system for energy and construction analysis. The
designer enters into a green project with a picky owner
that is educated in both BIM and the latest advances in
sustainable building. Owner repeatedly requests
revisions to design and construction aspects which
results in added costs to the designer for added work.
The designer’s contract with Owner, however, does not
provide for modifications in payment or address
disputes. When firm attempts to collect for added fees,
Owner counterclaims for damages alleging that the
design firm was not knowledgeable in sustainable design
and building.
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• PROJECT #10
• Owner recommends a consultant purportedly

knowledgeable about LEED® standards to its project
team and requests that the consultant be retained for the
project. The consultant recommends specific materials
and systems which results in increased up-front costs,
diminished quality, project delays and energy costs not
previously anticipated. Dissatisfied, Owner sues design
and building team, who in turn blame the consultant for
poor advice. The consultant, however, has no insurance
or assets, and goes insolvent. The contract documents
did not require the consultant to have insurance leaving
the project team responsible for the claimed damages.

44

Claim Allegations:
• BI
• PD
• Economic

GREEN CONSTRUCTION
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Commercial Coverage:
• Property
• General Liability
• Pollution/Professional

GREEN CONSTRUCTION

46

Property:
• Replacement in kind
• Percentage of loss as allowance
• Stand-alone coverage or endorsement
• No warranty for materials

GREEN CONSTRUCTION
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General Liability

GREEN CONSTRUCTION

48

Professional/Pollution
• Warranty/Guarantee
• Standard of Care
• Mold

GREEN CONSTRUCTION
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Risk Management
• Corporate definition of green
• Read the contract
• Client expectation
• Know the rating system used

GREEN CONSTRUCTION

50

Risk Management
• Don’t get caught up in the hype
• Trade off mentality

GREEN CONSTRUCTION
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• The key: Thinking outside the box

BEST PRACTICES IN RISK 
MANAGEMENT IN GREEN 

CONSTRUCTION 

52

• Are guarantees being made by the 
players or stakeholders that exceed 
reasonable industry expectations or 
insurance coverage protections?

• Do the contract documents attempt to 
expand the function or duties of any 
player? 

MAKING GUARANTEES IN A 
GREEN BUILDING PROJECT
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• Are there novel design aspects to the 
construction which are untested or may 
create unique damages? 

• Which member(s) of the project team will 
be responsible to conduct due diligence? 

• Do the contract documents fully specify 
products and methods and address the 
potential failure to exercise “green due 
diligence”?

UTILIZING GREEN 
TECHNOLOGY

54

• Will the green design be 
compatible with the end-user’s 
needs?  

UNDERSTANDING THE CLIENT’S 
BUSINESS AND CHOOSING THE 

RIGHT GREEN  METHODS
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• Are there design methods  utilized that 
may be proprietary or subject to 
intellectual property protection?

• Are there confidentiality issues among the 
respective players? Trade/Business 
secrets?

PROPRIETARY INFORMATION AND 
CONFIDENTIAL BUSINESS PRACTICES

56

• Do the contract documents address cost 
and budget issues and the respective 
responsibilities of each party in this 
regard? 

• Are there design methods or materials or 
unusual construction procedures that may 
create a delay in the performance 
schedule?

ANTICIPATING SCHEDULING 
PROJECT DELAYS AND BUDGET 

ISSUES
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• Are there revisions pending to existing 
green building standards or local codes 
that may affect the construction process 
after work commences?

• If so, has the project team anticipated 
these changes and have the changes been 
addressed in the contract documents? 

ANTICIPATING CHANGES IN 
GREEN STANDARDS AND CODES

58

� Will the project documents encompass the
entire universe of conditions and obligations
among all of the stakeholders? Will there be
multiple contracts among different players that
may undermine the coordination among team
members that is necessary to succeed in green
projects?

COORDINATION OF CONTRACT 
AGREEMENTS
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• Do the contract documents provide for 
methods to address substitution of parties, 
materials, or methods if problems arise?

• Are all of the players on the site, including 
sub-contractors, properly oriented to the 
goals and methods of green building?

SUBSTITUTION OF PARTIES, 
MATERIALS, AND METHODS

60

• Do the contract documents provide a 
method for resolving disputes? 

• Do the contract documents properly 
allocate risk among the players and are 
there mechanisms (i.e., insurance, 
performance bonds, etc.) in place to 
effectively achieve that allocation?

ANTICIPATING DISPUTES AND 
FORMULATING A PLAN TO ADDRESS 

THEM IN ADVANCE
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Questions?

GREEN CONSTRUCTION
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left blank. If you

print this file, we suggest that you set your printer to duplex.
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RISK AND INSURANCE IN 

GREEN CONSTRUCTION

Written Materials Submission
 2008 IRMI CONSTRUCTION RISK CONFERENCE

Sean P. Dwyer, Esq.
LEED® Accredited Professional  

Partner
Havkins Rosenfeld Ritzert & Varriale LLP

114 Old Country Road
Suite 300

Mineola, New York 11501
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I. DEFINING  GREEN BUILDING DESIGN AND METHODS

A. WHAT IS GREEN BUILDING?

Not too long ago, the concept of  the “green” building was dismissed as

impractical—something that might be good for nature’s climate but necessarily for the

business climate. To those in the business world, the word “green” itself invoked the

“hippie” image of tie-dyed T-shirts, wind chimes and beads. But that mindset has

changed. Green building is now about profitability—long range profitability in the

design, construction and operation of commercial and residential real estate. Indeed,

one can not open a magazine, newspaper or trade journal without seeing the word

“green” regularly appear. 

Buildings and conventional construction methods affect water quality, air

quality, and ecosystems, impacting human health and quality of life. In addition to

environmental impacts, buildings have a large economic footprint. Buildings represent

more than 50 percent of the nation's wealth, and the U.S. construction market

comprises 13% of U.S. GDP, and building-related fields employ 10 million people

The U.S. construction market is also responsible for:

• 39% of total energy use;

• 39% of municipal solid waste; 

• 35% of greenhouse gas emissions; 

• 40% of all raw materials, including ;

• 25% of timber harvests; 

• 12% of potable water withdrawal .

(Source: 2003 U.S. DOE Buildings Energy Data book).
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In contrast, green building is the practice of increasing the efficiency with which

buildings and their sites use and harvest energy, water, and materials. The ultimate

objective of green building methods is to reduce the impact of construction on human

health and the environment through better site selection, design, construction,

operation, maintenance, and deconstruction — the complete building life cycle. Green

building is also called sustainable building or environmental building. 

The practice of green building can lead to benefits including reduced operating

costs by increasing productivity and using less energy and water, improved public and

occupant health due to improved indoor air quality, and reduced environmental

impacts by, for example, lessening storm water runoff and the heat island effect. 

Practitioners of green building often seek to achieve not only ecological but

aesthetic harmony between a structure and its surrounding natural and built

environment. Despite the novelty of methods, the appearance and style of sustainable

homes and buildings can be nearly indistinguishable from their less sustainable

counterparts.

Today, an estimated 6% of commercial construction and development projects

are certified as green building projects. Industry experts expect that the percentage

could rise as high as 10% by 2010. These numbers speak only of new construction and

do not take into account many more buildings that are being retro-fitted  with

greenbuilding methods. 

Three significant factors are shifting landowners toward green buildings. One is

rising, unstable energy prices. Health is another factor. According to the

Environmental Protection Agency (EPA), Americans spend 90 percent of their time

indoors, where asthma and allergy attacks can be triggered by air pollutants whose

levels may be two to five times higher than pollutants outside, if not more. Nationally
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recognized scientific studies have shown that improved ventilation systems reduce

respiratory illness by nine to 20 percent, yielding a savings in the U.S. of $6 to $14

billion per year. Another benefit is faster recovery from illness, since views of the

outdoors and connections to nature promote healing. In fact, it is partly for this reason

that U.S. hospitals are becoming increasingly interested in green design. For example

the nation’s largest healthcare provider, Kaiser Permanente, has committed to a green

building initiative. 

A third factor is the growing public concern for the environment. Media images

ranging from  stranded Hurricane Katrina victims to Al Gore’s An Inconvenient Truth

has  created a permanent impression of the effect of man-made climate change. The

public at large now appreciates that human endeavors, like the construction industry,

can be agents of change. 

B. AN OVERVIEW OF THE CONSTRUCTION PROCESS

1. Design and Materials

Green building brings together a vast array of practices and techniques to reduce

and ultimately eliminate the impacts of buildings on the environment. On the aesthetic

side of green architecture or sustainable design is the philosophy of designing a

building that is in harmony with the natural features and resources surrounding the site.

There are several key steps in designing sustainable buildings: specify ‘green’ building

materials from local sources, reduce loads, optimize systems, and generate on-site

renewable energy.

Building materials typically considered to be ‘green’ include rapidly renewable

plant materials like bamboo and straw, lumber from forests certified to be sustainably

managed, stone, recycled metal, and other products that are non-toxic, reusable,

renewable, and/or recyclable. Building materials are routinely extracted and
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manufactured locally to the building site to minimize the energy embedded in their

transportation.

Low-impact building materials are used wherever feasible: for example,

insulation may be made from low VOC (volatile organic compound)—emitting

materials such as recycled denim, rather than the insulation materials that may contain

carcinogenic or toxic materials such as formaldehyde. To discourage insect damage,

these alternate insulation materials may be treated with boric acid. Organic or milk-

based paints may also be used.

Architectural salvage and reclaimed materials are used when appropriate as well.

When older buildings are demolished, frequently any good wood is reclaimed,

renewed, and sold as flooring. Many other parts are reused as well, such as doors,

windows, mantels, and hardware, thus reducing the consumption of new goods. When

new materials are employed, green designers look for materials that are rapidly

replenished, such as bamboo, which can be harvested for commercial use after only 6

years of growth, or cork oak, in which only the outer bark is removed for use, thus

preserving the tree. When possible, building materials may be gleaned from the site

itself; for example, if a new structure is being constructed in a wooded area, wood from

the trees which were cut to make room for the building would be re-used as part of the

building itself.

2. Heating/Cooling Methods

To minimize the energy loads within and on the structure, it is critical to orient

the building to take advantage of cooling breezes and sunlight. Day lighting with

ample windows will eliminate the need to turn on electric lights during the day. Passive

Solar can warm a building in the winter—but care needs to be taken to provide shade in

the summer time to prevent overheating. Prevailing breezes and convection currents

can passively cool the building in the summer. Thermal mass stores heat gained during
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the day and releases it at night minimizing the swings in temperature. Thermal mass

can both heat the building in winter and cool it during the summer. Insulation is the

final step to optimizing the structure. Well-insulated windows, doors, and walls help

reduce energy loss, thereby reducing energy usage. With the advance of technology,

these design features are financially feasible to construct and significantly reduce the

energy needed to make the building comfortable.

Optimizing the heating and cooling systems by installing energy efficient

machinery, commissioning, and heat recovery is also utilized. Compared to optimizing

the passive heating and cooling features through design, the gains made by engineering

are relatively expensive and can add significantly to the projects cost. However,

thoughtful integrated design can reduce costs—for example, once a building has been

designed to be more energy-efficient, it may be possible to downsize heating,

ventilation and air-conditioning (HVAC) equipment, leading to substantial savings. To

further address energy loss hot water heat recycling is used to reduce energy usage for

domestic water heating. Ground source heat pumps are considered more energy

efficient then other forms of heating and cooling.

Finally, onsite generation of renewable energy through solar power, wind power,

hydro power, or biomass can significantly reduce the environmental impact of the

building. Power generation, however,  is the most expensive feature to add to a

building.

3. Deconstruction Methods

Green building methodology also reduces waste, of energy, water and materials.

During the construction phase, one goal is to reduce the amount of material going to

landfills. Well-designed buildings also help reduce the amount of waste generated by

the occupants as well, by providing onsite solutions such as compost bins to reduce

matter going to landfills.
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4. Water Use

To reduce the impact on wells or water treatment plants, several options exist.

“Greywater”, wastewater from sources such as dishwashing or washing machines, can

be used for non-potable purposes, e.g., to flush toilets, water lawns, and wash cars.

Rainwater collectors are used for similar purposes, and some homes use specially

designed rainwater collectors to gather rainwater for all water use, including drinking

water.

In all, green building places its focus on the utilization of  renewable resources

as a foundation for design and construction.

II. Compliance with Codes and Professional Standards

A. An Overview of Applicable Standards 

At the core of every green building project is compliance with existing standards

that govern the definition and methods of green building. In simplest terms, if a

construction project is going to be considered “green”, it must abide by one of several

voluntary codes that outline how construction will proceed and how, ultimately, the

building will function. The codes provide a rating system for sustainability—the

“greener” the building, the higher the rating. What is particularly interesting about the

current state of green building codes is that almost all of these regulations are voluntary

and have been promulgated by private trade organizations. In those instances wherein a

governmental entity has adopted standards to be applied in green building, they almost

always incorporate by reference these voluntary guidelines.
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Some of the professional standards and codes commonly utilized in green

building include:

• American Society of Heating, Refrigeration and Air Conditioning
(ASHRAE)

• The Illuminating Engineering Society of North America (IESNA)

• Energy Star EPA Program

• Go Green Plus (Building Owners and Managers Association—Canada)

• Green Globes—Green Building Initiatives

But, by far, the most widely recognized and applied standards for green

construction is the “LEED” Rating Standard. The United States Green Building

Council (USGBC) has developed The Leadership in Energy and Environmental

Design (LEED) Green Building Rating System, which is the nationally accepted

benchmark for the design, construction, and operation of high performance green

buildings. LEED gives building owners and operators the tools they need to have an

immediate and measurable impact on their buildings’ performance. LEED promotes a

whole-building approach to sustainability by recognizing performance in five key

areas of human and environmental health: sustainable site development, water savings,

energy efficiency, materials selection, and indoor environmental quality. Specific

versions of the LEED rating system have been developed to assist unique construction

programs in achieving certification. 

Some of the commercially available systems from the USGBC are:

• LEED-NC: New Construction and Major Renovations (the most com-
monly applied-for LEED certification)

• LEED-CI: Commercial Interiors 
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• LEED-CS: Core/Shell

• LEED-EB: Existing Buildings 

• LEED-Homes 

Other versions that are in the process of being drafted include codes applicable

to specific types of construction, such as: 

• LEED-ND for  Neighborhood Developments 

• LEED for Schools 

• LEED for Healthcare 

• LEED for Laboratories 

• LEED for Retail Establishments

In addition to the promulgation of codes, the United States Green Building

Council has instituted educational and training programs that allow construction

professionals to become certified in the LEED and green building methodology. 

B. Applying LEED to the Construction Process

At the heart of every application of the LEED code to a green building project is

a rating system that establishes a comprehensive evaluation at every step of the

construction  process. The categories in a typical evaluation may include:

• Construction Activity Pollution Prevention

• Site Selection

• Development Density & Community Connectivity

• Brownfield Development
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• Alternative Transportation Methods

• Site Development

• Storm water Design

• Storm water Management

• Heat Island Effect

• Light Pollution Reduction

• Water Efficiency

• Waste Water Technology

• Water Use

• Commissioning of the Building

• Energy Performance

• Renewable Energy methods

• Refrigerant Management

• Verification Procedures

• Green Power Methods

• Storage & Collection of Recyclables

• Re-use of Building Materials 

• Construction Waste Management

• Use of Environmentally Sound Materials

• Indoor Environmental Quality

• Ventilation

• Construction Management Methods
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• Chemical Emissions of Materials

• Pollution Control methods

• Lighting Systems

• Control of Thermal/Cooling Systems

• Use of Day light for Illumination

• Utilization of Innovative Design Methods

In the LEED system, each category is rated with a point and credit system

applying objective criteria. The total accumulation of credits dictates whether the

project can be accredited as a green project and provides a level of  compliance (i.e.

“Certified”, “Silver”, “Gold” and “Platinum”.

A summary of the LEED credit rating system  is presented below:     
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A key component of the LEED rating system is documentation and verification

of compliance at every step of the construction process. A formal application for

certification must be filed with The United States Green Building Council before

construction begins and follow up documentation must be provided to verify and

confirm compliance during the building process. This requirement has made it critical

for every green building project to have qualified professionals and third-party

consultants who are certified in the process.  

C. Upcoming Changes in the LEED standards: LEED 2009 

Despite the growing popularity of the LEED credit system in green building, the

LEED standards have been the subject of some criticism within the construction

industry. Some builders have voiced concern that the standards do not take into

account the cost and complexity of achieving the LEED standards in some areas such

as indoor air quality and energy performance while awarding excessive points in

simpler green activities such as using bicycle racks.  Other builders have criticized the

LEED standards as being too uniform and simplistic  without taking into account the

specialized needs of particular areas of the country or local community. 

Recognizing that green building is a work in progress, the U.S. Green Building

Council has drafted a revised version of the LEED standards entitled “LEED 2009”.

Scheduled for release  early next year, LEED 2009 attempts to address prior criticisms

by incorporating   two principles: (1) weighted credits and (2) regionalization.

In LEED version 2.2, credit weights reflected number of credits in different

credit categories and the value of credits were originally intended to reflect areas where

the standards could have the most impact.  The success of green building has created

new expectations, including the notion that green building practices can contribute

solutions to social, economic, and environmental problems. Along with other factors,

changes in market conditions and user requirements have encouraged the development
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of new credit weighting paradigm for LEED. In LEED 2009, therefore, there is a shift

in assigning points to activities that will enhance the positive environmental impact of

a building.

A summary of the new point system in LEED 2009 in presented below

(revisions and additions are noted in italics and with an asterisk):

LEED 2009 NEW CONSTRUCTION AND 
RENOVATION PROPOSED CHANGES

Summary of Project Checklist Changes

Sustainable Sites
26* Possible Points 

Prereq 1 Construction Activity Pollution Prevention Required

Credit 1 Site Selection 1
Credit 2 Development Density & Community Connectivity 5*
Credit 3 Brownfield Redevelopment 1
Credit 4.1 Alternative Transportation, Public Transportation Access 6*
Credit 4.2 Alternative Transportation, Bicycle Storage & Changing Rooms 1
Credit 4.3 Alternative Transportation, Low Emitting & Fuel Efficient Vehicles 3*
Credit 4.4 Alternative Transportation, Parking Capacity 2*
Credit 5.1 Site Development, Protect or Restore Habitat 1
Credit 5.2 Site Development, Maximize Open Space 1
Credit 6.1 Stormwater Design, Quantity Control 1
Credit 6.2 Stormwater Design, Quality Control 1
Credit 7.1 Heat Island Effect, Non-Roof 1
Credit 7.2 Heat Island Effect, Roof 1
Credit 8 Light Pollution Reduction 1
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Water Efficiency 
10* Possible Points

Prereq 1 Water Use Reduction, 20% Reduction Required*
Credit 1.1 Water Efficient Landscaping, Reduce by 50% 2*
Credit 1.2 Water Efficient Landscaping, No Potable Use or No Irrigation 2*
Credit 2 Innovative Wastewater Technologies 2*
Credit 3.1 Water Use Reduction, 30%* Reduction 2*
Credit 3.2 Water Use Reduction, 40%* Reduction 2*

Energy & Atmosphere 
35* Possible Points

Prereq 1 Fundamental Commissioning of the Building Energy
Systems Required
Prereq 2 Minimum Energy Performance Required
Prereq 3 Fundamental Refrigerant Management Required
Credit 1 Optimize Energy Performance 1–19*
Credit 2 On-Site Renewable Energy 3-7*
Credit 3 Enhanced Commissioning 2*
Credit 4 Enhanced Refrigerant Management 2*
Credit 5 Measurement & Verification 3*
Credit 6 Green Power 2*

Materials & Resources 
14* Possible Points

Prereq 1 Storage & Collection of Recyclables Required

Credit 1.1 Building Reuse, Maintain 75% of Existing Walls, Floors & Roof 2*
Credit 1.2 Building Reuse, Maintain 95%* of Existing Walls, Floors & Roof 1
Credit 1.3 Building Reuse, Maintain 50% of Interior Non-Structural Elements 1
Credit 2.1 Construction Waste Management, Divert 50% from Disposal 1
Credit 2.2 Construction Waste Management, Divert 75% from Disposal 1
Credit 3.1 Materials Reuse, 5% 1
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Credit 3.2 Materials Reuse, 10% 1
Credit 4.1 Recycled Content, 10% (post-consumer + 1/2 pre-consumer) 1
Credit 4.2 Recycled Content, 20% (post-consumer + 1/2 pre-consumer) 1
Credit 5.1 Regional Materials, 10% Extracted, Processed & Manufactured
                                                    Regionally 1
Credit 5.2 Regional Materials, 20% Extracted, Processed & Manufactured
                                                    Regionally 1
Credit 6 Rapidly Renewable Materials 1
Credit 7 Certified Wood 1

Indoor Environmental Quality 

15 Possible Points
Prereq 1 Minimum IAQ Performance Required
Prereq 2 Environmental Tobacco Smoke (ETS) Control Required
Credit 1 Outdoor Air Delivery Monitoring 1
Credit 2 Increased Ventilation 1
Credit 3.1 Construction IAQ Management Plan, During Construction 1
Credit 3.2 Construction IAQ Management Plan, Before Occupancy 1
Credit 4.1 Low-Emitting Materials, Adhesives & Sealants 1
Credit 4.2 Low-Emitting Materials, Paints & Coatings 1

Credit 4.3 Low-Emitting Materials, Flooring* Systems 1
Credit 4.4 Low-Emitting Materials, Composite Wood & Agrifiber Products 1
Credit 5 Indoor Chemical & Pollutant Source Control 1
Credit 6.1 Controllability of Systems, Lighting 1
Credit 6.2 Controllability of Systems, Thermal Comfort 1
Credit 7.1 Thermal Comfort, Design 1
Credit 7.2 Thermal Comfort, Verification 1
Credit 8.1 Daylight & Views, Daylight 75% of Spaces 1
Credit 8.2 Daylight & Views, Views for 90% of Spaces 1
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Innovation & Design Process

6* Possible Points
Credit 1.1 Innovation in Design 1
Credit 1.2 Innovation in Design 1
Credit 1.3 Innovation in Design 1
Credit 1.4 Innovation in Design 1

Credit 1.5 Innovation in Design 1*
Credit 2 LEED Accredited Professional 1

Regional Bonus Credits 4 Possible Points*
Credit 1.1 Region Specific Environmental Priority: Region Defined 1
Credit 1.2 Region Specific Environmental Priority: Region Defined 1
Credit 1.3 Region Specific Environmental Priority: Region Defined 1
Credit 1.4 Region Specific Environmental Priority: Region Defined 1

Project Totals 110* Possible Points

New Certification Point System:

Certified 40–49 points
Silver 50–59 points
Gold 60–79 points
Platinum 80–110 points

While the basic categories of green building have not changed, certain activities

have been given more weight in point assessment because of their value and effect in

promoting environmental change. The new paradigm changes the relative emphasis of

the system, but it does not constitute a wholesale reinvention of weightings.
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The LEED 2009 weighting system intends to provide a transparent and

reproducible approach to assign weights to credits. It is intended by the drafters of

LEED 2009 that the new weighting system will be flexible using a variety of sources

and formulas to arrive at the best possible building performance—both

environmentally and financially.  

While the details are still being worked on, it is envisioned that the weighting

system for LEED 2009 will utilize a  self contained Microsoft Excel workbook. Each

workbook contains all calculations and rules used to assign weights to individual

LEED credits. The workbook also serves as a decision support tool to evaluate the

consequences of alternative scenarios on credits or the rating system as a whole. The

computer calculations and program will rely heavily upon the existing TRACI program

developed by the United States Government and which incorporates several areas of

energy performance in order to calculate a building’s efficiency.

A number of key elements remain unchanged in LEED 2009, including:

•  Existing credits remain the same

•  All credits receive a minimum score of 1

• Credits are positive, whole numbers – no fractional credits or negative

values

• Credits have one set of “static weights” regardless of location or potential

connections between credits

A number of important elements, however,  have changed, including:

•  The total number of points – 100 points are now available excluding in-

novation and regional credits
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• The relative allocation of points between credit categories – resulting in

change in the relative emphasis of credit categories

The LEED 2009 weighting approach is carried out through six interacting

components including:

✓  A building prototype

✓  Impact assessment categories

✓  Credit groups (“activity groups”)

✓  Transportation control

✓  Credit adjustments

✓  Point reallocation

These components work together to provide a representation of building impacts

and use this information to assign points to individual credits. Each component

provides an opportunity to change the ultimate weight of a credit. The most important

single factor is the selection of a building prototype. This decision has the great

potential influence and is subject to the great range of potential conditions.

How the new credit weighting system will work in LEED 2009 

It is envisioned that the credit weighting process in LEED 2009 will be a ten step

process:

1. Building impacts are estimated based on a building prototype selected from 

several models.

2. Impacts are described with respect to 13 TRACI impact categories
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3. Impacts are associated with up to 6 groups of credits (activity groups) – this as-

signs some number of potential points to groups of credits.

4. Points are allocated proportionally to credits within an activity group – the de-

fault is that each credit in the group contributes equally to the impact associat-

ed with the category and consequently receives an equal score.

5. Some credit weights are adjusted to reflect the relative performance of individ-

ual credits – this changes the distribution of points within a category (points in 

other groups are not changed)

6. Impact scores for each activity group are adjusted based on individual and ag-

gregate capabilities of existing credits (e.g., control over transportation) – this 

means “uncontrolled” points from transportation are distributed proportionally 

across the other groups.

7. Credit weights for the 13 TRACI impact categories are integrated by taking a 

weighted average across all impact categories based on weights from the TRA-

CI/BEES exercise.

8. Combined credit weights are rounded to the nearest whole number and the “re-

sidual” created during the rounded is tallied.

9. Residual points (i.e., points created by rounding) are manually reallocated 

across the system based on specific rules – the LSC directed that points be allo-

cated with priority for greenhouse gas emissions reduction potential.

10. Results are transferred back to the existing scorecard for each system.

Information sources

The LEED 2009 weightings workbook necessarily brings together a number of

information sources. Models and statistical information is used to estimate building
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impacts and associate impacts with individual TRACI categories. Specific information

sources used in individual calculations are documented throughout each LEED

workbook. 

While the weighting system, which is yet to be fully implemented,  can be a

formidable and complex process in itself, it is anticipated that all of the calculations

required will be reduced to a transparent and simple program that will allow builders to

utilize the best “green” attributes of a project to achieve the most LEED credits, and

simultaneously, make the most positive environmental impact.

Regionalization

The second important principle incorporated into the new LEED 2009 standards

is regionalization.

In its current form, LEED is applied uniformly across the United States and

point values are equal for achievability of credits across various regions. To enhance

the flexibility of LEED and provide a more effective method of addressing the need for

regional adaptation, USGBC is proposing the introduction of Regional Bonus Credits

to increase the value of pursuing credits that address environmental areas of concern in

a project’s region. Ultimately, local chapters of the organization will develop regional

rules which will address specific needs of communities, and simultaneously, encourage

achieving additional credits in the LEED 2009 format. 

The LEED 2009 standards will contain a series of 4 bonus points in the

Innovation & Design section of each rating system. Six credits existing in each rating

system will be identified as regional credits similar to current exemplary performance

points. These Regional Bonus Credits will be identified by the USGBC Chapters and

Regional Councils for each “environmental zone” and a maximum of four points are

available for project teams to pursue. While the precise parameters of these new credits
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are still being developed, it is anticipated that the basic requirements in LEED 2009

will be as follows: 

 Regional Bonus Credit
RB Credit 1–1.4: Regional Bonus Credit

1–4 Points
Intent

To provide design teams and projects the opportunity to be awarded points for achievement of 
existing LEED credits that deliver regionally important benefit which has been deemed, by the 

regional authority, to have benefit above the point value set by the LEED Green Building 
Rating System.

Requirements
Credit 1.1 (1 point) Achieve one of the six (6) credits that has been identified as regionally 

important by the regional authority where the LEED project is located
Credit 1.2 (1 point) Same as Credit 1.1
Credit 1.3 (1 point) Same as Credit 1.1
Credit 1.4 (1 point) Same as Credit 1.1

Potential Technologies & Strategies
Pursue credits that have been deemed regionally important by the regional authority.

D. Beyond LEED: ASHRAE 189—The Model Green Building Code

The dramatic growth of  green building  has sparked development of new

standards not only in LEED, but it has inspired the development of a  proposed new

standard that will provide minimum guidelines for green building practices slated for

release some time in the near future.. Applicable to new commercial buildings and

major renovation projects, it will address energy efficiency, a building’s impact on the

atmosphere, sustainable sites, water use efficiency, materials and resources, and indoor

environmental quality. The new code, Proposed Standard 189, Standard for the

Design of High-Performance Green Buildings Except Low-Rise Residential Buildings,

is being developed by the American Society of Heating, Refrigerating and Air-

Conditioning Engineers (ASHRAE) in conjunction with the Illuminating Engineering

Society of North America (IESNA) and the U.S. Green Building Council (USGBC).
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This is the first such green building standard in the United States. What makes it

unique is that it is hoped that ASHRAE 189 will eventually be adopted by

governmental entities as a standardized building code for green projects. 

Energy efficiency will be a large part of the standard. The goal is to achieve a

minimum of 30 percent reduction in energy cost (and carbon dioxide equivalent) over

that in ANSI/ASHRAE/IESNA Standard 90.1-2007, Energy Standard for Buildings

Except Low-Rise Residential Buildings, which provides minimum energy efficiency

design requirements for buildings except low-rise residential buildings and is the basis

for building codes worldwide.

The standard  also places a large emphasis on green buildings avoiding a total

reliance on conventional energy sources. The committee that wrote the standard wants

building projects to produce a minimum percentage of their peak electrical load

through on-site generation such as by photovoltaic panels or  solar water heating

panels.

Another important part of the proposed standard will be water use efficiency.

The standard will require that interior water usage achieve a minimum of 25 percent

reduction through improvements from the Energy Policy Act of 1992 for plumbing

fixtures and strategies for reclaiming water in other areas.  Exterior water systems

would have more sophisticated controls and not use potable water. The USGBC has

played an influential role in developing ASHRAE 189, and, many of the credit

requirements found in LEED 2.2 have found their way into the proposed draft of

ASHRAE 189. What should prove interesting is whether the upcoming LEED 2009

revisions will affect the present draft of ASHRAE 189, or if it will simply retain the

older and now dated substance of earlier LEED standards.

In February, 2008, the second public draft of the ASHRAE 189 standard  was

released for public comment. It is anticipated that a final draft will be released in 2009. 
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III. EMERGING FEDERAL AND STATE GOVERNMENTAL REGULATION 

As with the growth of any technology or industry, the rapid advance of green building

has inspired an equally intensive growth of governmental regulations, policies and programs

that either support or oversee the process on both the federal and local political levels. Some

programs or law have been in effect for years and have simply been applied to green

building; others have blossomed in direct response to the expansion of the industry. What is

unequivocally clear in both instances is that the future will see an exponential growth of

governmental intervention in green building. 

A. Federal Laws and Regulations

On the federal level, laws and regulations that effect the green building industry

include:

• The National Environmental Policy Act (NEPA)

• The  Clean Air Act

• The Resource Conservation and Recovery Act (RCRA)

• The Energy Policy Act  

The government has also issued a series of Executive Orders that has attempted

to promote the growth of the green building industry. A common theme in each of

these Executive Orders is the commitment on the part of government to utilize green

building techniques in public construction projects: 

• Executive Order 13101: Greening the Government through Waste Pre-

vention, Recycling, and Federal Acquisition (requiring the EPA to desig-

nate items that can be made with recovered materials and to implement

strategies for agencies to comply with procurement of these items)
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• Executive Order 13123: Greening the Government through Efficient En-

ergy Management (encourages the growth of green building in public

projects and the reduction of energy usage over the next decade)

• Executive Order 13134: Developing and Promoting Biobased Products

and Bioenergy (setting requirements to use biomass energy sources and

reducing carbon emissions over the next decade)

• Executive Order 13148: Greening the Government through Leadership

in Environmental Management (sets guidelines and mandates for federal

agencies to pursue energy efficient methods)

Beyond regulations and executive orders, the federal government has endorsed

several programs that have encouraged the growth of green building methods in a

variety of contexts. These programs include:

• Build America

• EPA Energy Star Program

• Federal Energy Management Program (FEMP)

• U.S. Department of Education’s Healthy and High-Performance

Schools Program 

• Partnership for Advanced Technology in Housing (PATH)

• Rebuild America

• Department of Energy Zero Energy Home program
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B. State and Local Green Building Programs

Tax credits and other incentives are part of a broader green building assistance

programs offered by a growing number of state and local governments. Governmental

entities that have developed green building programs include the States of California,

Colorado, Maryland, New York, Pennsylvania and Wisconsin.

Local municipalities have also created a broad range of programs and

regulations mandating and/or encouraging the use of green building methods. For

example, in 2005 New York City passed Local Law 86 which will require a percentage

of public projects to achieve a LEED rating of “Certified” or “Silver” and, in many

cases, to use energy and water more efficiently than current codes require. The

development of local regulation, is in fact, accelerating at a tremendous rate. As an

example, in just the past few months, the following states and municipalities have

endorsed green programs within their building codes:

California—The First State Green Building Code

In July, 2008, the California Building Standards Commission adopted a

statewide green building code, which has been earmarked as the first comprehensive

state code in the nation. The new California Green Building Standards Code contains

standards for single-family homes, health facilities, and commercial buildings and will

encourage builders to reduce the energy use of their structures to 15% below the

energy use that is achieved with the state's mandatory energy efficiency standards. The

standards also address on-site renewable energy use, water consumption, green

building materials, indoor air quality, and other measures. The new standards will

become mandatory for housing in 2010 but are currently optional for all buildings,

allowing time for the building industry and local building code officials to adjust to the

new standards. After 2010, the green building standards will updated annually.
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Florida:

On June 25, 2008, Governor Crist signed into law HB 7135, requiring all new

construction and renovation of state buildings to follow the guidelines of LEED or

other green building rating systems, including Green Globes and the Florida Green

Building Coalition standards. The bill requires the same of the following public entities

in the State of Florida entering design after July 1, 2008: counties, municipalities,

school districts, water management districts, state universities, community colleges,

and Florida state courts. The bill further requires that all new leases of state-occupied

office space must meet Energy Star.

Louisiana:

On February 12, 2008, the Louisiana Recovery Authority approved a resolution

founding the State and Local Facilities Construction Authority to support public

schools in their pursuit of LEED for schools certification or energy efficiency

measures. The LRA has allocated $2.5 million for the creation of this Authority, likely

to be operational by January 2009.

Maryland:

On April 24, 2008, Governor O’Malley signed the High Performance Building

Act into law, requiring all new public construction and major renovation projects of

7,500 sq ft or greater, and intended for occupation, to earn LEED Silver certification or

two Green Globes. The High Performance Building Act further requires that MD

public schools using state funds earn LEED Silver certification or two Green Globes.

The High Performance Building Act further adds that “ the State will pay half of any

extra costs” incurred in building green public schools.
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Oklahoma:

On June 3, 2008, Governor Henry signed HB 3394 into law, requiring all state

buildings over 10,000 sq ft to follow LEED guidelines or those of Green Globes.

Compliance will be measured by the Department of Central Services. This legislation

applies to buildings entering the design phase after July 1, 2008.

New Orleans Public Schools, LA:

On May 15, 2008, the New Orleans City Council adopted Resolution 08-246

requiring that all new construction and major renovation of public schools earn LEED

for Schools Certified. The resolution further directs Orleans Parish School Board and

City departments to recommend policies that facilitate implementation and commit to

higher levels of LEED.

Sweetwater Union High School District, CA:

On March 10, 2008, the Sweetwater Union High School District adopted

Resolution #3794, requiring all new school construction projects to incorporate LEED

guidelines at the LEED Gold level to the greatest extent practicable. District staff and

project architects will review the LEED scorecard to verify that these project goals are

attempted. The resolution also allows for the use of the CHPS Roadmap.

Baltimore County, MD:

On April 22, 2008 the Baltimore County Council adopted Bill #28-08 providing

tax credits for new residential construction that earn a minimum of LEED Silver

certification. Projects earning LEED Silver will earn a 40% property tax credit, 60%

for LEED Gold, and 100% for LEED Platinum. The tax credits will be in effect for 3

years or up to $1 million in total incentives. This act takes effect June 4, 2008.
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Harris County, TX:

On May 20, 2008, the Harris County Commissioners Court adopted an

ordinance establishing a partial tax abatement for costs incurred by developers to

certify buildings with the U.S. Green Building Council. Buildings that meet the

Certified level would be eligible for tax abatements of 1 percent of the construction

costs. Buildings with higher ratings would get higher discounts with buildings that

meet the platinum certification level eligible for tax abatements of 10 percent of the

construction costs.

Multnomah County, OR:

On January 17, 2008, the Multnomah County Board of Commissioners adopted

Resolution 08-004 requiring that all new construction of County-owned buildings

achieve LEED for New Construction Gold certification with a minimum of seven

points earned in EAc1 (Optimized Energy Performance). The resolution also requires

all major renovation projects of County-owned buildings to earn LEED for

Commercial Interiors Gold certification. LEED Gold is also required for major

renovations of County-leased space of 10,000 sq ft or greater. The resolution also

states that all existing County-owned facilities will be operated and maintained

following minimum guidelines for LEED Silver of LEED for Existing Buildings.

Nashville, TN:

On June 5, 2008, the Nashville City Council approved Ordinance #BL2008-217

establishing a “Green Permit” for new residential and commercial buildings. In order

to receive a green certificate of occupancy commercial buildings must earn LEED

Certified, specifically requiring WEc3.1 (20% Water Use Reduction); residential

buildings must submit proof of LEED or Earth Craft Homes certification.
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Palo Alto, CA:

On May 12, 2008, the Palo Alto City Council adopted Ordinance 237:08

requiring all new commercial construction larger than 5,000 sq ft to earn LEED Silver

certification and all commercial renovations over 5,000 sq ft or $500,000 to earn

LEED Certified. For residential construction and major renovation, the ordinance also

requires that applicable projects earn minimum scores from Build It Green’s Green

Point rating system.

Starkville, MS:

On June 3, 2008, the Starkville Board of Aldermen adopted a sustainability

policy requiring that all new municipal construction larger than 3,000 sq ft earn LEED

Certified. In addition, the policy formally encourages private commercial and

residential buildings to pursue LEED certification.

C. Overview of State Regulations and Programs

Almost every state has formulated regulations and programs designed to

encourage green building. Many of these regulatory schemes focus on mandating green

building methods on government construction sites following specific standards within

the LEED format. Presently, some of the most prominent programs include:

Arizona:

On Friday, Feb 11, 2005, Governor Janet Napolitano signed Executive Order

#2005-05 requiring all state-funded buildings to achieve LEED Silver certification.

The Executive Order also requires newly constructed state-funded buildings to

incorporate renewable energy. This makes the state the first governmental entity in

Arizona to adopt a mandatory green building standard.
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Arkansas: 

Governor Mike Huckabee signed Act 1770 in July 2005 encouraging all state

agencies to use green design strategies, including LEED. The bill also creates a

"Legislative Task Force on Sustainable Building Design & Practices" which is to meet

and continue to review, discuss and advise on issues related to sustainable building

design.

California:

Governor Schwarzenegger signed Executive Order #S-20-04 on December 14,

2004, requiring the design, construction, and operation of all new and renovated state-

owned facilities to be LEED Silver. The state is pursuing LEED for New Construction

for its projects and the Silver certification level, and LEED for Existing Buildings

certification for existing facilities.

Colorado: 

On April 16, 2007, Governor Bill Ritter signed Senate Bill 51 into law requiring

any new or renovated building whose total project cost includes 25 percent or more in

state funds to be designed and built to a high performance green building standard. The

new law requires the State Architect to select an independent third-party certification

program, such as LEED. The project must achieve the highest level performance

certification possible, which is determined by calculating whether the increased initial

costs can be recouped from decreased operational costs within 15 years.

On July 15, 2005, Governor Owens signed Executive Order # D005 05 adopting

LEED for Existing Buildings and incorporating LEED for New Construction practices

for all state buildings. The order also creates a Colorado Greening Government

Coordinating Council to develop and implement conservation policies. 
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Connecticut:

On June 4, 2007, Governor Rell signed House Bill 7432, stating that not later

than January 1, 2008, the Secretary of the Office of Policy and Management, after

consulting with the State’s commissioners of public works, environmental protection

and public safety, shall adopt, in accordance with the provisions of chapter 54 of the

general statutes, regulations for buildings consistent with or exceeding LEED Silver

for new commercial construction and major renovation projects, or an equivalent

standard, and thereafter update such regulations as the secretary deems necessary.

Once enacted, these regulations will apply to the following types of projects,

provided that they receive $2 million or more in state funding: a) new state facility

construction of $5 million or more approved and funded on or after January 1, 2008; b)

state facility renovations of $2 million or more approved and funded on or after

January 1, 2008; c) new public school construction of $5 million or more authorized on

or after January 1, 2009; and d) public school renovations of $2 million or more

authorized on or after January 1, 2009.

The law also requires the State Building Inspector and the Codes and Standards

Committee to revise the State Building Code to meet or exceed LEED Silver for all

private buildings constructed after January 1, 2009 of $5 million or more and for all

renovations beginning after January 1, 2010 of $2 million or more. Exempt from these

code requirements are residential buildings of four units or less and certain buildings,

as determined by the Institute for Sustainable Energy, where costs may outweigh

benefits. HB 7432 further authorizes $30 million in state bonds, the sale proceeds of

which are to be allocated to fund on-site renewable energy projects in state buildings

pursuing LEED certification.
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Florida:

On July 13, 2007, Governor Crist issued Executive Order #07-126 adopting

LEED-NC for any new building constructed for or by the State. New construction

projects must strive for Platinum certification, the highest level possible. The

Executive Order also required the Department of Management Services to implement

LEED-EB across all buildings currently owned and operated by the department on

behalf of client agencies. In addition, agencies and departments were instructed to only

enter into new leasing agreements for office space that meets Energy Star building

standards, unless no other viable alternative exists.

The Department of Environmental Protection has committed to administratively

working with other state agencies to improve energy diversity, sustainability,

efficiency and conservation statewide as part of Florida’s Energy Plan, released in

January 2006. The commitment includes requiring that all new state government

buildings meet the LEED standard.

Hawaii:

On June 26, 2006, Governor Lingle signed HB #2175, thus requiring each state

agency to design and construct buildings to meet the LEED Silver certified level, or a

comparable standard. The law applies to all new state-owned construction of 5,000

square feet or greater, including K-12 public schools.

The Hawaii state legislature amended its provisions to Hawaiian counties with HRS

46 19.6, requiring priority processing for all construction or development permits for

projects that achieve LEED Silver or equivalent. 
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Illinois:

On August 24, 2007, the Illinois State Senate amended the School Construction

Law (Public Act #95-0416 ) with the governor’s approval, directing the Capital

Development Board to only issue grants to school projects with LEED for Schools or

comparable rating system certification, or to projects that meet the standards set forth

by the Capital Development Board’s Green Building Advisory Committee.

On August 21, 2007, Governor Blagojevich signed the “The Green

Neighborhood Grant Act,” becoming the first state to create incentives for LEED for

Neighborhood Development. This Act (Public Act 95-0325 ) directs the Department of

Commerce and Economic Opportunity the to fund up to 1.5% of total development

costs for up to three (3) applicable neighborhoods per year, funds permitting.

Applicable neighborhood developments will have achieved LEED-ND certification.

Kentucky:

On August 30, 2007, Governor Fletcher signed HB1 into law, a bill that included

an addition to KRS 56.776 that would instruct the Finance and Administration Cabinet

to use LEED or other rating systems to develop green building incentives for private

development in the Commonwealth of Kentucky.

Maine:

Governor John Baldacci issued an Executive Order in November 2003 directing

all new or expanding state buildings to incorporate LEED guidelines provided that

standards can be met on a cost-effective basis.
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Maryland:

Maryland’s governor issued an Executive Order in October 2001 calling for all

capital projects greater than 5,000 square feet to earn LEED certification. The House

and Senate passed legislation in April 2005 requiring a green building standard, such

as LEED (Silver), be used for state capital projects.

Massachusetts:

On April 18, 2007, Governor Deval Patrick signed Executive Order 484,

“Leading by Example—Clean Energy and Efficient Buildings.” The order instructed

all agencies involved in the construction and major renovation projects of over 20,000

square feet to meet LEED certification, incorporating energy performance 20% better

than the Massachusetts Energy Code and outdoor water reduction requirements

verified by an independent 3rd party commissioning authority.

Michigan:

On April 22, 2005, Governor Granholm signed Executive Order #2005-4

requiring that all state-funded new construction and major renovation projects over

$1,000,000 be built in accordance with LEED guidelines. 

Minnesota:

On May 25, 2007, Governor Pawlenty signed into law the Next Generation

Energy Act of 2007 setting a roadmap towards a smarter energy future and requiring

utilities provide technical assistance for commercial or residential projects that

incorporate green building principles in their construction. By December 31, 2010, the

Act established a goal of 100 commercial buildings achieving LEED certification, or

equivalent, by December 31, 2010.
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New Jersey:

On January 13, 2008, Governor Corzine signed Senate Bill 843 into law,

requiring all new state-owned buildings of 15,000 square feet or greater to earn LEED

Silver certification or equivalent as determined by state authorities.

In July 2002, Governor James E. McGreevey signed into law Executive Order

#24, requiring all new school designs to incorporate LEED guidelines. The New Jersey

Economic Schools Construction Corporation is encouraging the use of LEED but not

requiring certification of new projects built under its $12 billion public school

construction program.

New Mexico:

In April 2007, Gov. Bill Richardson signed SB543 into law. The omnibus bill

included a sustainable building tax credit to promote the construction of high

performance, green design and construction. The credit applies to LEED for New

Construction, Silver and higher; LEED for Existing Buildings, Silver or higher; LEED

for Core and Shell, Silver and higher; LEED for Commercial Interiors, Silver or

higher; and LEED for Homes, Silver or higher. The credit increases commensurate

with the level of LEED certification achieved. The total amount of tax credits shall not

exceed an aggregate amount of $5 million with respect to commercial buildings and an

aggregate amount of $5 million with respect to residential buildings.

On January 16, 2006, Governor Bill Richardson signed Executive Order #06-

001 requiring all public buildings over 15,000 ft2 to be LEED Silver certified.
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New York:

On August 28, 2007, the Dormitory Authority, New York State’s building and

construction agency, announced its commitment to register all new construction and

major renovations projects with USGBC beginning in 2008, striving for LEED Silver.

Governor Pataki issued Executive Order #111 in June 2001 encouraging but not

requiring state projects to incorporate LEED Criteria and seek LEED Certification

where possible. New York State Energy Research and Development Authority

(NYSERDA) awards incentives and technical assistance to help state agencies achieve

the Executive Order objective. 

NYSERDA also offers incentives for owners and design teams of any privately

owned and operated buildings in the state for energy efficiency measures and whole

buildings that achieve a LEED rating with at least two points in Energy and

Atmosphere Credit 1, Optimizing Energy Performance. NYSERDA's New

Construction and Green Buildings Program offers a 10% increase on incentives for

energy efficiency measures that reduce the use of electricity if the building achieves

LEED plus 2 points in Energy and Atmosphere Credit 1 and a 25% increase in

incentives if the building achieves 4 points in Energy and Atmosphere Credit 1.

NYSERDA program funds up to $800,000 per building in Upstate New York and up to

$1.5 million per project in New York City. NYSERDA will also buy down the interest

rate on loans (4% below market rate) for energy efficiency measures and measures that

assist in attaining a LEED credit. A low-interest loan may cover up to $1.5 million in

energy and green measures.

The New York State Green Building Tax Credit Program provides an income tax

incentive to commercial developments incorporating specific green strategies informed

by LEED. New York Green Building Tax Incentive Program:
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Nevada:

On June 15, 2007 Governor Gibbons approved AB621, amending previous

green building tax abatement legislation passed in August, 2006 and June of 2005,

making various changes in the provision of tax abatements and exemptions based upon

the use of energy and repealing certain prospective energy requirements for public

buildings. Companies that had planned construction projects by December of 2005 and

received State approval by February 2007 will not be affected by the change. AB621

creates a three tiered property tax exemption plan, with a maximum of 35% for any

private building achieving LEED Silver certification or higher, excluding single-family

homes and residential structures three stories or fewer. AB621 also removes sales tax

exemptions for products or materials used in the construction of eligible buildings.

On August 16, 2006, the Nevada Commission on Economic Development

adopted the process and resolution to allow property tax abatement to any private

building achieving LEED Silver certification or higher, excluding single-family homes

and residential structures three stories or fewer.

On June 17, 2005 Governor Guinn signed AB3 requiring all state funded

buildings be LEED Certified or higher in accordance with LEED or an equivalent

standard. During each biennium, at least two occupied public buildings whose

construction will be sponsored or financed by the State of Nevada must be designated

as a demonstration project and be equivalent to a LEED Silver or higher certification,

or an equivalent standard. The bill also provides tax abatements for property which has

an eligible LEED Silver building and tax exemptions for products or materials used in

the construction of a LEED Silver building.
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North Carolina:

On August 2, 2007, the State of North Carolina enacted Senate Bill 581,

formally granting permission to cities and counties to encourage green building

practices in their jurisdictions through the use of reduced permitting fees or partial

rebates for construction projects that achieve LEED certification or certification from

other rating systems.

Ohio:

On September 27, 2007, the Ohio School Facilities Commission (OSFC) passed

Resolution #07-124, approving the incorporation of energy efficiency and sustainable

design features into all future and some previously approved school projects. All K-12

public school projects approved by the OSFC are required to meet a minimum of

LEED for Schools Silver certification, with strong encouragement to achieve the Gold

level. There is additional emphasis on maximizing Energy & Atmosphere credits. The

resolution directs OSFC to cover all LEED registration and certification fees and to

provide a supplemental allowance to project budgets for the incorporation of

sustainable, green strategies.

Oregon:

A LEED Business Energy Tax Credit (BETC) is being administered by the state

Office of Energy. LEED for New Construction, Core and Shell, or Commercial

Interiors projects achieving a minimum Silver certification will be eligible. Projects

must also meet certain technical requirements.

Pennsylvania:

In July 2005, the Pennsylvania legislature passed Act 46 of 2005 (House Bill

628, amending school construction reimbursement rates for Pennsylvania Public
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Schools, specifically providing hundreds of dollars of funding per pupil for public

schools within the Commonwealth with proof of LEED Silver certification or higher,

or two Green Globes or higher.

Four state funds including the $20 million Sustainable Energy Fund provide

grants, loans and "near-equity" investments in energy efficiency and renewable energy

projects in Pennsylvania.

Rhode Island:

On August 22, 2005, Governor Donald Carcieri signed Executive Order # 05-14

requiring all new construction and renovations of public buildings to meet LEED

Silver certification or higher.

South Carolina:

On June 20, 2007, the South Carolina legislature passed H3034 requiring that all

state-owned and state-funded construction greater than 10,000 ft2 and any major

renovation projects of greater than fifty percent of total building space or value achieve

LEED-NC Silver certification or comparable standard. With a focus on energy

efficiency, the legislation specifically requires a minimum of four credits earned in

Energy & Atmosphere Credit 1, “Optimize Energy Performance.”

South Dakota:

On March 17, 2008 Governor Rounds signed into law SB 188, establishing

leadership in public buildings by requiring all new construction and major renovations

of state-owned buildings costing at least $500K and greater than 5,000 square feet to

earn LEED Silver, two Green Globes or a comparable standard.
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Virginia:

On March 04, 2008 Governor Kaine signed into law HB 239, amending and

reenacting Section 58.1-3221.2 of the Code of Virginia thus declaring energy efficient

buildings to be a separate class of taxation from other real property. The amended code

provides for localities in the Commonwealth to levy equal or lesser taxes on energy

efficient buildings, as defined in the code as meeting the performance standards of

LEED, Energy Star, Green Globes or EarthCraft.

On April 5, 2007 Gov. Tim Kaine signed Executive Order 48, “Energy

Efficiency in State Government,” which set out to reduce non-renewable energy

purchases and increase overall energy savings.

As part of instituting the energy saving goals, the order instructs all state

agencies and institutions constructing state-owned facilities over 5,000 gross square

feet in size, and renovations of such buildings valued at 50% of the assessed building

value, shall be designed and constructed consistent with the energy performance

standards at least as stringent as LEED or EPA’s Energy Star rating.

In addition, the order instructs the Commonwealth to encourage the private

sector to adopt energy-efficient building standards by giving preference when leasing

facilities for state use to facilities meeting LEED or Energy Star.

Washington: 

On April 8, 2005, Governor Gregoire approved Chapter 39.35D of the Revised

Code of Washington, “High-Performance Public Buildings,” requiring all projects over

5,000 square feet receiving capital funds after July 1, 2006 to be certified to the LEED

Silver standard. The code also requires that all K-12 schools be certified to the LEED

Silver standard or built to comply with the Washington Sustainable Schools Protocol

as of July 1, 2007.
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In addition, the code required all affordable homes receiving money from the

state's Housing Trust Fund after July 1, 2008, to be built in compliance with the

Evergreen Standard for Affordable Housing. By 2009, all new construction projects

and major renovations receiving Washington State funds will be built to a green

standard.

The Dept. of Corrections has made LEED Silver a requirement and certification

is also required for buildings larger than 5,000 sq ft. Community Colleges, Dept. of

General Administration, The Evergreen State College, and several other smaller

agencies have made LEED Silver the standard for design and construction, however

certification is not required. 

New Energy Life Cycle Cost Analysis Guidelines (ELCCA) went into effect

January 2005 requiring that all new and remodeled public projects over 25,000 square

feet in Washington State to submit a completed scorecard reflecting an attempt at

LEED Silver. Project teams are permitted to submit an alternative means for scoring

their efforts in sustainable building as approved by WA State Dept. of General

Administration.

Wisconsin:

On April 11, 2006, Governor Jim Doyle signed Executive Order 145 Relating to

Conserve Wisconsin and the Creation of High Performance Green Building Standards

and Energy Conservation for State Facilities and Operations. The Executive Order

directs the Department of Administration to establish and adopt guidelines based on

LEED for New Construction and LEED for Existing Buildings within 6 months. Any

project that requests LEED certification as part of the initial project request will be

supported by Department of Administration. 



78

IV.  DEVELOPING A RISK MANAGEMENT STRATEGY IN GREEN BUILDING

Achieving profit in sustainability and avoiding liability in green building

requires a carefully orchestrated risk management strategy that is developed at the

beginning of the construction process and continues after completion. Risk

management is not simply addressing liability and avoiding losses. In its purest form,

the fundamental philosophy of risk management  is to set into motion a set of actions

used to contribute towards the likelihood of achieving and surpassing planned

objectives over a defined timeframe. Risk management within the green building

process follows this track.  The key to a successful risk management strategy is careful

planning and coordination from the inception of the project, through design and

construction, and finally, throughout the functional life of the site.  Each phase of the

construction process raises unique issues to be incorporated within the overall risk

management of the project. 

It is impossible to provide a comprehensive formula for risk management,

because each green building project is unique. There are, nevertheless, recurring issues

and concerns that should serve as a foundation for planning. These arise at different

phases of construction.

1. Site Selection 

While “location, location, location…” is the resounding mantra in the real estate

market, site selection plays a critical role in the process of planning and designing in

green building. There are several critical factors that should be incorporated within the

site selection process in every green building project:

Secure a comprehensive and legal survey

While this may sound academic, surprisingly many projects are initiated

without a comprehensive and legally recognized survey of the site. This often



W
o

rk
sh

o
p

 T
3

79

creates problems down the road—particularly in environmentally sensitive

projects that suddenly face unexpected issues arising from the nature of the site.

A comprehensive survey is critical  to a green building project. Ideally, it should

include the surrounding 3,000 foot radius of the site so that potential issues

arising from adjacent property owners can be anticipated, as well governmental

and zoning issues. The survey should be updated and certified by the appropriate

surveying professional.

Develop a comprehensive inventory of the site’s physical and natural

resources

Review the proposed site and investigate its physical resources

thoroughly. Include in your investigation features such as: Site Topography;

Flood Zones; Wetlands; Geotechnical Factors; Land Use History; and Zoning

History.

Perform a thorough review of  the infrastructure 

Again, this appears to be an academic issue, but in green building

development, a key consideration will be the impact fees and profitability of the

design. Thus auditing the availability, capacities and economics of the site’s gas,

electricity, water, sewerage, vehicle, telecommunications is critical. 

Know the political atmosphere of the site beforehand

Knowing your political friends and enemies within the community can be

of great assistance in developing a green building project. Assess and investigate

the attitudes of the community towards your project. Evaluate potential areas of

support including local special interest groups, planning and zoning boards and

political leaders. Also analyze the governmental layers of authority and review

that you will have to encounter along the process.
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Seek assistance from the appropriate professional and “think outside the box”

Using professionals with specialized knowledge and skills can make the

process far more appealing and easier to coordinate. Consider specialties such

as: Corporate Relocation Planners; Space Planners; Landscape Architects; Civil

Engineers; Biologists; and Traffic Planners.

Develop a checklist to assist in the process

A comprehensive review of  how the site will function will often guide the

design process. As part of your site evaluation, include a consideration of:

• The purpose of the proposed facility

• The number of units

• The hours and intensity of operation

• The market to be served by the facility

• If manufacturing is involved, evaluate the manufacturing and distri-

bution process such as the transport of supplies, materials and in-

ventory;

• Personnel including executive and support staff

• Building area required (including future expansion)

• Building types

• Building requirements (i.e. loading, floors, special requirements)

• Building environment requirements
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• Access and site requirements

• Utility requirements

• Water requirements

• Sewage and Waste Requirements

• Mitigation procedures for hazardous operations or materials

• Fire & Safety requirements

• Communication requirements

• Security risks

2. Pre-Construction Phase

Sustainability is not a tangible item, material or product that can be purchased

for a green building project. It is the ultimate benefit that you can achieve by pursuing

a wise and careful process of design, construction and operation of a building. The risk

management process begins with setting the goals and objectives of the green building

project—and equally important—recognizing its limitations.

During the pre-construction phase, a good risk management strategy will include

the following:

• Identify the players that will be needed to make authoritative decisions on

the goals of the project;

• Establish definitive financial goals and objectives for the project and

make sure that they are well researched and documented;
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• In addition to financial goals, identify the collateral goals that need to be

achieved with the construction process. For example, will the project seek

specialized certification such as a LEED rating? Are there public relations

issues that can foster and improve the project process?

• Beyond the collateral goals, it is often necessary to identify community

environmental goals and objectives as well.

• Focus on securing a consensus of philosophy with all the critical team

members on the green building process. Make sure that stakeholders ap-

preciate the investment required both in planning, added expense and the

need for specialized knowledge and skills. 

• Identify and establish a comprehensive plan for the economic perfor-

mance of the building project including a long range investment strategy,

discount rate and tax rates.

• Identify an exit strategy for the project.

• Identify potential governmental programs and incentives for the project

and appoint a member of the construction team as the key player to utilize

these programs.

• Identify cost budget issues for the construction process and ensure that

minimum acceptable return on investment standards have been appropri-

ately set.

• Consider alternative budget/cost scenarios that may be required in order

to meet green project design criteria.

• Identify design objectives on renewable energy sources in quantifiable

terms.
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• Identify all of the potential funding sources for the project. 

• Confirm that the appropriate design team members have been selected.

This includes confirmation of the appropriate certifications and experi-

ence in green building design. Set a goal that at least one managing mem-

ber of the design/planning team is an accredited LEED professional. 

• If key members of the team lack appropriate skills in green building de-

sign and construction, consider additional training for these members

such as workshops and seminars.

3. Programming Phase

Beyond the initial pre-construction phase, a good risk management strategy will

incorporate  the considerations presented above into the programming phase of the

process. The strategy will also :

• Identify the requirements for space in the building breaking down these

areas as gross, rentable and usable square footage. Consider the green

building processes and systems that can best enhance the sustainability of

each parcel. 

• Identify and utilize factors that will permit the design to be flexible to

adapt to changes in use and occupancy.

• Identify civic and governmental plans and criteria applicable to the pro-

gramming of the building.

• Identify end-users that may assist in the planning and programming of the

building during the early stages of construction and design. Can these

end-users be educated as well on the green building process?
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• Identify maintenance issues during the programming stage. Will the green

building process create unique circumstances that will necessitate addi-

tional maintenance?

• Consider the potential turnover of occupancy of the building  over an ex-

tended time period. Identify whether this will affect the choice of green

building design methods.   

4. Conceptual and Design Phase

A risk management strategy will also assist the design process. In green

building, the design process is critical to an effective and sustainable result. Thus, a

risk management strategy should:

• Identify clear objectives on how “green” the building design will be. Will

the building concept trumpet the green building process itself or play a

subtle role aimed at enhancing operation and sustainability?

• Determine whether the utilization of the green building process raise mar-

keting issues that can benefit the project.

• Determine whether  natural resources at the site will be incorporated into

the green building process. For example, is there unique foliage and wild-

life at the general site that can benefit from the green design?

• Identify water use and storm water management issues. These issues may

include: the management of storm water; the storage of storm water such

as the use of bioswales; the use of roofing and paving materials that will

mitigate storm water runoff; the use of treatment systems that will miti-

gate sediment and chemical accumulation; the use of “grey water” for

bathroom and irrigation purposes.
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• Determine whether the design incorporates the unique features of the nat-

ural state of the site. This issue may incorporate a wide variety of con-

cerns such as: the use of vegetation to act as a cooling method; orientating

the building to take advantage of the sites natural lighting and to optimize

passive solar heating methods; the topography of the site, including wind

and thermal patterns.

• Ensure that a variety of  green building methods will be considered and/or

incorporated into the design process, including:

— Green roof methodology 

— Natural Lighting Sources

— Energy Conservation methods

— HVAC Compliance with suggested codes

— Conforming conservation procedures with 1992 Energy Policy Act

including establishing a baseline for potable water consumption 

— Recycled steel structures

— Use of green power methods

— Ventilation standards conforming to ASHRAE Standard 55-1992

— Mechanical systems 

During the design phase, it is critical that a risk management strategy

coordinates the explicit green goals and expectations that were formulated with the

inception of the project. The communication of expectations is particularly important

between and among the stakeholders in the green building process. These expectations

include the financial feasibility of the construction materials, methods and processes
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utilized. If recycled, reclaimed or salvaged materials are being incorporated into the

green building process, then  this factor should be carefully assessed and reviewed with

stakeholders.

It is equally critical for the risk management strategy to document compliance

with applicable green building standards and governmental codes. This includes

incorporating a reliable third-party certification process during the design phase. A

qualified third-party can provide invaluable assistance in coordinating the green design

aspects of the project. An independent commissioning agent should complete a

focused review of design intent at the completion of the conceptual process. 

5. Bidding and Negotiation Phase

The green building process requires a carefully drawn risk management strategy

during bidding and negotiation. This is particularly true in the drafting of construction

documents and communicating with contractors. While this requirement exists in every

construction process, in successful green building, the devil is particularly in the

details.

Contract documents must clearly explain the sustainability goals of the project.

The specifications should incorporate the governing standards that will apply to the

project. These standards should be explicitly incorporated within the contract

documents. For any materials, systems or processes that may be interpreted by bidding

as unconventional, the contract documents should address the availability of specific

items, and provide additional sources of information that will enable a contractor to

make an intelligent and reliable assessment.
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The contract documents should also address:

• The required levels of energy efficiency and the detailed expectations of

performance for the building

• Provide third party verification of methods to be employed by contractors

• Provide detailed specifications for critical green building systems such as

HVAC and ventilation, lighting, electrical consumption, interior materi-

als, water usage and heat/cooling conservation methods.

• If unique, salvaged or reclaimed materials are to be utilized, then these

should be specified in the documents including provisions that the materi-

als be certified by a third party, if applicable.

• Requirements that the general contractor develop and implement a con-

struction waste plan and to certify recycling methods.

• The documentation that will be required to be produced to establish com-

pliance with governmental incentive programs.

• The manner in which alterations, substitutions and amendments to the

green building process will be made.

• Requirements for coordination of the construction process with the design

team

In all, specifications within the contract documents should provide enough

detailed information to ensure that contractors will bid on the work intelligently rather

than applying a vague (and costly) “green premium” to the project. 
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Bidding and negotiation also requires vigilance in green building. The design

team should have in place a procedure for identifying and recruiting builders,

suppliers, trades and craftsmen that have validated experience and skills in green

building. A pre-bidding conference can often weed out undesirable contractors by

emphasizing the objectives of the project and the expectations of the design team. An

objective criteria should be established to perform an evaluation of potential bidders

paying close attention to a particular candidates past history in green building. Bid

documents should also be carefully assessed to ensure that they have, in effect, fully

complied with the specifications and contract documents. 

During the bidding process, it can be valuable to permit bidding contractors an

opportunity to provide input into the building methods selected. Bidders should be

encouraged to provide alternative ideas and methods if appropriate. If such alternatives

are considered, however, they should undergo the same vigorous analysis that any

other design aspect has faced. 

6. Construction Phase

During the active construction phase, in addition to the routine risk management

issues presented during any project, the  green building  process will attract additional

issues. At the inception of the project, it is essential that the green elements of the

project and the proposed certification process be addressed with each contractor and

subcontractor. 

It is also critical that an ongoing system for collecting data and documentation

for third party validation be established. As the construction process proceeds, there

should be regularly scheduled review of the documentation and continued compliance

with LEED directives. As construction matures, a Systems and Operations manual

should be developed that will ultimately be required for LEED credit at the time of
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Commissioning. Regular and systematic reviews to validate key energy and water

systems should be implemented as the construction progresses.

Finally, and most importantly, a timeline should be established to ensure that

required documentation, testing, and evaluations are completed appropriately for third

party validation.  

7. Insurance Issues 

It is without dispute that there are benefits of going green in the construction,

development and operation of buildings, but with the benefits come risks specific to

the sustainable building industry—many of which may not be covered by a

conventional insurance policy. It is critical from an insurance coverage perspective that

these risks are identified, and to take the necessary steps to mitigate risk. Green

builders and operators have the added duty of ensuring  that the facility and its green

components are properly insured. 

Green building initiatives apply to enterprise risk management. There are the

risk factors associated with green initiatives, such as potentially increasing cost of

construction, adding technical complexity of systems, ensuring replacement parts and

systems are compatible with existing systems, and taking on the basic risk of new

technologies. 

These unique risk management issues have peaked the interest of the insurance

industry. Despite the benefits of green buildings, there are some distinct risks that must

be insured. A singular challenge to managing a green operation may be encountered if

facilities experience a structural property loss such as a catastrophic fire. Suddenly an

owner or facility operator is faced with the dilemma of whether insurance adequately

protects the sustainability features of the building. Property insurance in the green

building context should cover the loss to property, the resulting loss of income, enable
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business continuity, and help manage unexpected outcomes of the loss.  Addressing

these issues after the loss is too late. Routinely, every part of a business must be

insured, from HVAC to maintenance to employee practices. If business practices are

going green, it becomes imperative for insurance coverage to account for—and to

cover—these new sets of risks. When a construction process involves green building,

some of the insurance issues to be considered by the risk management team may

include:  

• Are current limits of insurance adequate? Green materials and compo-

nents can be more expensive than their traditional counterparts. If the

company suffers a loss, will the policy limits provide enough to bring op-

erations back to what they were? 

• Is Replacement Cost coverage or Actual Cash Value coverage being pur-

chased? Replacement Cost pays to replace lost or damaged property with

“like kind and quality serving the same purpose.” Actual Cash Value re-

duces the valuation by considering depreciation. 

• What “perils” are covered? Is coverage broad enough to meet predeter-

mined green risk management objectives? 

• Does the insurance policy offer any green upgrade coverage? Some com-

panies may allow the insured to replace lost or damaged standard property

with green alternatives. 

• Is there coverage for HVAC re-commissioning expense? If an HVAC sys-

tem is damaged, will the replacement components perform as intended?

They may not, without re-commissioning the balance. Indoor air quality

could be degraded and energy costs may increase. 
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• Does the insurance carrier offer specialized services such as Crisis Man-

agement Coverage to assist with public relations needs following the

loss? If an organization is branding itself as green and something goes

wrong that negatively affects the environment, it can be critical to have

professional advice to assist in the maintenance of brand and reputation. 

Recognizing the unique risks presented in green building, insurance companies

are now starting to offer specialized products designed to address green building

construction and operation of the facility post-construction. For example, in 2006,

Fireman’s Fund Insurance Company  introduced coverage specifically designed for the

unique physical characteristics of a green building. The policy provides protection for

building  features that may not be fully covered by traditional property insurance

policies  such as vegetative roofs, alternative power equipment and water systems. The

coverage form also includes insurance to divert debris from landfills following a loss

and costs to completely flush out the building following post-loss reconstruction.

Many green buildings use their alternative power generation equipment to sell excess

power back to the grid; the new policy provides coverage for the loss of this income if

the equipment is damaged in a loss as well as the cost to purchase replacement power

while the equipment is being replaced.

What is particularly attractive about the new green building policy is that

coverage premiums are somewhat reduced because of the stringent code reviews and

certification process incorporated within the green building process. Moreover, in the

event of a loss requiring replacement and commissioning of a new building system, the

policy will provide Building Commissioning Expense coverage allowing the building

stakeholder to retain engineering services for the certification process.    

Other carriers, such as ACE Insurance and Lexington Insurance  have also

developed similar products. Currently, regulatory authorities in over 40 states thus far
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have approved this new form of coverage, and undoubtedly, the future holds bright

promise for insurance products of this nature.    

8. Allocating Risk during the Green Building Process

Green business risks are real but largely unexplored. Because of the added

parameters of a green building project, parties to the construction process—owner,

contractor and design professionals—face potential risk in ways that would not

ordinarily be encountered in conventional projects. Indeed, at this point in time, the

potential liabilities that may arise during a green building project are still being

identified, and the ultimate legal resolution of these risks are still to be seen. For this

reason, it is critical for the design team and stakeholders to discuss the fair allocation

and management of project risks—with risk generally allocated to those in the best

position to control it.

As suggested earlier, risk management begins with finding ways to minimize or

transfer risk. Then, should potential risk become reality in the green building process,

it becomes a matter of absorbing or funding the resulting liability. But the ability to

absorb liability is not equal among the respective parties in a green building project.

The contract documents should make every attempt to anticipate potential liabilities

that may arise in the green building setting and strike a balance at controlling risk.

One strategy for spreading risk among all parties within the green building

setting is insurance and the utilization of hold harmless agreements in the construction

contract. As a form of indemnification, insurance shifts risk from one party to another.

As a result, insurers assume liability in the event of a loss, but, in order to do so, the

claimed loss must fall within the coverage protections afforded by the applicable

insurance policy. Within the green building context, this can raise difficult questions,

for which, a final answer is yet to be determined.    
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For example, the strict requirements and standards evoked by a LEED rating for

a green building project, and, which is often required in governmentally sponsored

projects, may lead the parties and design professionals to enter into guarantees

regarding the sustainability of the building in both design and performance. While a

contractor or owner may be able to secure coverage protection for an agreement of this

nature under builder’s risk insurance or a bonding process, an architect’s professional

liability policy may not necessarily cover a breach of a guarantee of this nature.     

A contractor's control over the outcome of a construction project is far more

extensive than the design professional. The contractor physically takes control of the

owner's property during the construction and builds an improvement, exercising

command over the materials, means, methods and sequences used to accomplish the

task. Thus, the contractor can be held responsible for damages caused by faulty

workmanship and safety concerns while both property and improvement are in its

hands. To address this liability, contractors are in a position to provide broad

indemnification to the owner through provisions in their contract. In simplest terms,

the contractor is in the best position to manage risk and to transfer risk to

subcontractors or insurers. 

Conversely, design professionals, such as the architect, render specialized

services that do not invoke control of the owner's property. Their duty lies in providing

competent professional service in a non-negligent manner. They are generally not

required to indemnify damages created by third parties. Moreover, design or

architectural services are not products subject to guarantees or warranties. There is no

legal obligation on the design professional’s part to guarantee performance. 

Thus, because of the added factors of green certification, supplemental costs and

novelty of method, in green building projects there may be a temptation to require a

guarantee from the design professional that far exceeds any duty under law or under a

professional liability policy. Design professionals' professional liability insurance
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policy provides payment for all sums, in excess of the deductible, for which they

become legally obligated to pay as damages and claims expenses as a result of an act,

error or omission (negligence) in the performance of their professional services. The

professional liability policy is unique, specialized and carefully tailored to remain

within the limits of the design professional's obligations under the law—nothing more,

nothing less.

All professional liability insurance policies on the market today contain similar

exclusion provisions with wording to the effect that "the insurance does not apply to

liability assumed by the professional under any contract unless the professional would

have been liable in the absence of such contract, due to his own error, omission or

negligent act." In other words, if the design professional, by contract, assumes the risk

of another, and liability is incurred, the insurer is excused from the requirement for

coverage. This provision specifically makes all but the narrowest of indemnification

clauses effectively uninsurable.

More specifically, in regard to guarantees, a second provision similarly found

contains wording that excludes "express warranties or guarantees." The intent is clear

and unmistakable, and is again derived by exposure that the professional assumes by

contract, which is in excess of what is required by law.

In drafting indemnification and hold harmless agreements in green building

contracts, then, a careful line must be drawn between what can be legally enforced and

insured and what effectively may amount to an empty promise. Indemnification and

guarantee provisions in a professional services agreement between an owner and

design professional must be drafted with a sense of balance and to protect the

insurability of the green project. Design professionals should ensure that language in

green building contracts for professional services clearly indicates that the signing of

submittal templates (e.g. LEED certification documents) is solely for the satisfaction of
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the particular rating system credit and does not constitute any warranty or guarantee on

behalf of the design professional.

Construction documents that allocate risk within the green building setting

should attempt to “think outside the box” and not just follow the route covered by

conventional indemnification clauses. Contract documents should anticipate potential

liability scenarios that may take shape at each phase of the process. Some scenarios,

like the failure to achieve LEED certification, are self evident. Others, however, may

require careful foresight to identify and consider. For example, while there are only a

small number of lawsuits in green building projects filed nationwide thus far, the

following issues should be entertained when making determinations on the allocation

of risk within the construction document:

• Are guarantees being made by the players or stakeholders that exceed rea-

sonable industry expectations or insurance coverage protections?

• Are there novel design aspects to the construction which are untested or

may create unique damages if improperly manufactured, installed, or

found to be defective? For example, will be a green roof be utilized that

may cause water damage or infiltration? 

• Are there conventional green building design aspects which can, never-

theless, create damages from their very nature. For example, will materi-

als be used that are more sensitive to moisture and which can create the

potential for mold exposure? Will acceptable green building methods to

be used at the site create collateral issues that impair the business and

function of the building itself? 

• Are there design methods that will be utilized that may be proprietary or

subject to intellectual property protection?
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• Are there design methods or materials or unusual construction procedures

that may create a delay in the performance schedule?

• Are there confidentiality issues among the respective parties to the con-

tract? Will the design professional or contractor be exposed to proprietary

business secrets or procedures that require additional fiduciary duties?

• Are there potential revisions or changes to existing green building stan-

dards underway that may adversely affect the construction process after

work commences?

• Will the contract documents encompass the entire universe of conditions

and obligations among all principal players or will there be a group of

contracts between parties depending on their relationship? Will the con-

tract documents incorporate by reference other agreements or specifica-

tions that each party may not have necessarily negotiated?

• Do the contract documents attempt to expand the function or duties of any

player beyond what is ordinarily found in industry custom and practice?

• Do the contract documents provide for methods to address substitution of

parties, subcontractors or methods if a problem arises?

• Do the contract documents provide for methods of publicizing the project

and the respective obligations of each party involved in the publication

process?

• Do the contract documents create unintended vicarious liability?

• Do the contract documents address potential claims and liabilities that

may arise from fraud or negligent misrepresentation?
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• Do the contract documents address cost and budget issues and the respec-

tive responsibilities of each party in this regard?

• Do the contract documents carefully specify sustainable products and

methods by incorporating valid technical data from the manufacturer and

address the potential failure to exercise green building due diligence?

• Do the contract documents provide a method for resolving disputes in a

competent forum, i.e. arbitration, mediation, and utilizing objective neu-

trals that are skilled and knowledgeable in the green building field?

• Have the contract documents been reviewed by counsel knowledgeable in

green building matters?   

The Evolving Standard of Care for Architects in Green Building

As noted above, green building can pose particularly unique risks to design

professionals. Recently, the American Institute of Architects (“AIA”) released a

revised version of its contractual agreements entitled A201® -1997 General

Conditions of the Contract for Construction and the related owner/contractor

agreements that incorporate it (commonly referred to as the “A201 Family” of

Agreements). Although the revisions to the form agreements encompassed a variety of

areas ranging from insurance requirements to dispute resolution, of particular

significance is that the AIA for the first time addressed the standard of care for

architects within the context of green building. 

At the outset, the AIA clarified its overall view on the professional standard of

care for all architects in every project. The AIA agreement now provides that the

architect will perform its services “consistent with that level of skill and care ordinarily

provided by architects practicing under the same or similar circumstances.” (AIA

Provision B101-2007)   
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However, recognizing the unique requirements of green building, the AIA has

chosen to expand the standard of care of an architect to include an obligation to

advocate for sustainable design. Relying on a prior position statement by the AIA

promulgated in 2005, the AIA has taken the stance that “architects need to accept

responsibility for their role in creating the built environment, and consequently,…we

must alter our profession’s actions and encourage our clients and the entire design and

construction industry to join with us to change the course of the planet’s future.” (AIA

Board of Directors, Directory of Public Policies and Public Statements, 2005 Am. Inst.

Of Architects 16)

Thus, the AIA has revised its standard of care provisions under B101-2007 to now

require the architect, during the schematic design phase and as part of its basic

services, to discuss with the owner the feasibility of incorporating environmentally

responsible design approaches into the project. Through this discussion, the owner

and the architect are to reach an understanding with regard to the project’s overall

requirements, and how environmentally responsible design will be incorporated into

the design. The architect is now required to consider green design alternatives,

including material choices, preparing schematic designs, schedules and budget. If the

owner requires unique system designs, in-depth materials research, energy modeling

or LEED® certification, the architect will provide those services as an additional

service for additional compensation.

The new provisions in B101-2007, however, are careful not to place the burden

of achieving green certification solely on the architect. The agreement provisions

places this burden upon the architect and owner together. Under B101-2007, the owner

is ultimately responsible to decide “how green” their project will  be and whether

certification will be pursued. 
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Since B101-2007 was just released this year, time will tell whether the new

standard of care under B101-2007 will clarify the duties of the architect in green

building, or alternatively, create unforeseen risks for the design professional.  

V. Best Practices for the Green Building Project: Real Life Scenarios

Sustainable design and green building require a different mindset from conventional

construction projects. Instead of just paying attention to the physical elements of a building,

or focusing on a limited trade or profession, each member of the project team must recognize

the importance of coordination  among all the stakeholders. This coordination must take into

account the invisible connections and patterns that encompass the project as a whole. In

short, best practices in a green building project requires thinking “outside the box” and,

further, for each stakeholder to be enthusiastic and committed to the goals of sustainable

building.. A project team that fails to recognize this philosophy runs the risk of encountering

issues that may undermine the ultimate success of the building. 

The ideal teaching tool to demonstrate the importance of  best practices in green

building and “thinking outside the box” is by reviewing scenarios in which  project teams did

not coordinate their efforts sufficiently resulting in unintended consequences. The fact

patterns arising in green building projects that follow have been collected from a number of

sources including insurance claims, court cases and media accounts. With each fact pattern, a

series of questions and issues are presented to assist the identification of best practices that

the project team failed to recognize.
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MAKING GUARANTEES IN A GREEN BUILDING PROJECT

PROJECT #1

Owner, design and construction team agree to acquire LEED® Gold

Certification for a commercial building. Developer advertises planned office building

using catch phrases like “reduced operating costs and healthier and more productive”

tenants to attract tenants at higher rents. Budget overruns and scheduling undermine

going for the Gold. Developer sues designer and contractor for breach of contract and

warranty based upon guarantee. 

PROJECT #2

Based upon publicity of a healthier workplace circulated by owner, tenant, a

large company, sets up shop in a Silver LEED®  NC building. After one year, sick

leave is up, significant thermal and light complaints are registered by workers, and

productivity of staff is down. Tenant demands rent rebate and owner/tenant both sue

architect and contractor. 

BEST PRACTICES ISSUES TO CONSIDER

• Are guarantees being made by the players or stakeholders that exceed reason-

able industry expectations or insurance coverage protections?

• Do the contract documents attempt to expand the function or duties of any play-

er beyond what is ordinarily found in industry custom?
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UTILIZING GREEN TECHNOLOGY

PROJECT #3

Architect, Landscape Designer and owner agree on a large green roof

installation. During installation, a supplier provides sedum (the specialized grass used

in green roofs) tainted with other species of grass seed. Water infiltration causes

extensive damage and consequential losses. After analysis it is determined that the

cause is inadequate structural stability due to design and material flaws. Contractor

counters that insufficient specifications were provided by the design team. Architect’s

contract had limited liability in contract to liquidated damages. Owner brings claims

against the entire project team. 

PROJECT #4

An insurance company, as owner of a site, wants green products incorporated

into renovation of interior space. The design team recommends cork floor while

contractor suggests vinyl flooring. Owner goes with cork. Cork is used in high traffic

water prone area (kitchen, break room) which results in water retention and mold.

Contractor tries to seal floor unsuccessfully. Floor is replaced with vinyl tiles and

employees complain of mold sickness. Owner sues designer and contractor.  

PROJECT #5

A University agrees to design of operable sash for school library despite voicing

concerns of untreated air quality. Architect and contractor stressed natural ventilation

to comply with LEED credit. The solar shading system is installed, and while it

operates satisfactorily, it also creates a nesting habitat for pigeons. The condition

creates claims of respiratory distress and illness among students, which, in turn,

generates adverse media attention. Design and construction team sued for negligence. 
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PROJECT #6

Owner, a professional firm recognized for its environmental work, hires

Architect and Construction Manager  to design new offices that will utilize the highest

of green standards. The Owner also plans to utilize the green project for publicity and

branding. Team researches various green products, methods and systems and based

upon promotional information, puts together specifications and plans for the attention-

getting project. Local press looks into plans and discover that the proposed systems are

not as “green” as claimed. Negative publicity is generated which includes claims of

“green washing” against the Owner. The Owner, in turn, makes a claim against project

team for damage to reputation. 

BEST PRACTICES ISSUES TO CONSIDER

• Are there novel design aspects to the construction which are untested or may

create unique damages if improperly manufactured, installed, or found to be de-

fective? 

• Are there conventional green building design aspects which can, nevertheless,

create damages from their very nature? 

• Which member(s) of the project team will be responsible to conduct due dili-

gence and research the green methods and materials utilized in the project? If

certified materials will be utilized, how will verification take place and which

team member will be responsible for the process? 

• Do the contract documents fully specify products and methods by incorporating

valid technical data from the manufacturer and address the potential failure to

exercise “green due diligence”?
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UNDERSTANDING THE CLIENT’S BUSINESS AND CHOOSING THE 

RIGHT GREEN  METHODS

PROJECT #7

Owner is a high-profile government contractor providing secret military defense

systems and terrorism identification services. The owner contracts for green project

which incorporates day lighting at recommendation of design and contracting team.

Owner gets LEED credit but is in hot water with government when it determines that

owner is putting confidential information at risk with day lighting and views.

Government threatens to revoke security rating and contracts. Owner seeks damages

against designer and contractor for breach of standard of care and breach of contract

because they were aware of the sensitive nature of owner’s business and government

security concerns.

BEST PRACTICES ISSUES TO CONSIDER

• To what degree has the building’s foreseeable use and programming been fac-

tored into the design and utilization of green technology? Are there potential ad-

verse circumstances that may affect how an end-user normally operates or con-

ducts business. Will the green design be compatible with the end-user’s needs?  

• If there are issues that may affect the end-user’s operations, then,  to what de-

gree will the building be conspicuously green with environmental strategies as

opposed to having green technologies function discretely?  
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PROPRIETARY INFORMATION, TRADE SECRETS AND YOUR CLIENT’S 

CONFIDENTIAL BUSINESS PRACTICES

PROJECT #8

Design Team “develops” a novel method of utilizing solar shading. Contractor

builds and installs system, and owner uses it for publicity. Unfortunately, the owner

attracts the attention of the company holding the patent and intellectual property rights

on the system. The aggrieved patent-holder brings a claim against the owner, who, in

turn, brings a claim against the design and contracting team to defend and indemnify

for the patent claims.    

PROJECT #9

Contractor/Design Build company builds green project that becomes recognized

for its innovative sustainability design. Owner permits Contractor to use photographs

for publicity, but Contractor takes it a step further and submits design, drawings and

mechanical systems for award competition without Owner’s approval. The submitted

materials include design and mechanical operations that the owner considers to be

proprietary to its manufacturing process and further reveals various security systems in

place at the project. Owner brings a claim for violation of  a confidentiality agreement

in the project contract and compromise of security interests.

BEST PRACTICES ISSUES TO CONSIDER

• Are there design methods that will be utilized that may be proprietary or subject

to intellectual property protection?

• Are there confidentiality issues among the respective players? Trade/Business

Secrets?
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ANTICIPATING SCHEDULING PROJECT DELAYS AND BUDGET ISSUES

PROJECT #10

Architect and Contractor endorse use of green products from a new untested

manufacturer. Based upon the manufacturer’s marketing material, the project design

team recommends using product. Product was not immediately available and its

delivery to the site was delayed. The project schedule, in turn, became delayed which

results in cost over-runs. Contractor demands increased payments for overhead, lost

profits and out-of-sequence construction. Owner blames design team and brings a

claim against architect.

BEST PRACTICES ISSUES TO CONSIDER

• Do the contract documents address cost and budget issues and the respective re-

sponsibilities of each party in this regard? 

• Are there design methods or materials or unusual construction procedures that

may create a delay in the performance schedule?
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ANTICIPATING CHANGES IN GREEN STANDARDS AND CODES

PROJECT #11

Green Project is designed to comply with existing local and LEED® standards.

Construction commences by a builder specializing in green projects. During

construction, however, local code addressing green building is substantially revised

forcing a delay and reworking of both design and building process and LEED process.

This results in costs to Owner, as well as demand by Architect and Contractor for

additional payment. The Owner accuses that both design and building teams were

aware of pending changes in code and Owner makes a claim for  redesign,

reconstruction and delay damages.

BEST PRACTICES ISSUES TO CONSIDER

• Are there revisions pending to existing green building standards or local codes

that may affect the construction process after work commences?

• If so, has the project team anticipated these changes and have the changes been

addressed in the contract documents? What green building standards will apply

to the project if a change takes place? If third-party certification will be required

for the green project,  will the changes affect the certification process?     
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COORDINATION OF THE PROJECT TEAM INCLUDES COORDINATION OF 

CONTRACT AGREEMENTS

PROJECT #12

Construction company signs design-build contract for green project. Owner

relies on Contractor’s “green reputation” and heeds advice to be wary of design teams

not familiar with sustainable building. Owner defers to Contractor and agrees to a side

agreement that it will pursue architect directly if any problems arise in project.

Contractor also assigns its rights to Owner to pursue claims against Architect and to

assist in any litigation if any disputes arise. Contractor then subs to Architect. Problems

occur (delays, extras, mold, constructability) and Owner brings a claim against

Architect on behalf of itself and Contractor.    

BEST PRACTICES ISSUES TO CONSIDER

• Will the project documents encompass the entire universe of conditions and ob-

ligations among all of the stakeholders? Will there be multiple contracts among

different players that may undermine the coordination among team members

that is necessary to succeed in green projects? 
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ANTICIPATING THE SUBSTITUTION OF PARTIES, MATERIALS AND 

METHODS

PROJECT #13

Project owner agrees to design that uses regional stone for LEED®  credit.

Contractor approaches owner with cheaper option to use stone quarried overseas,

finished in a second country overseas and installed at site. Architect, who is left out of

the loop, and failing to persuade owner to mend his ways, takes his case to the press

which also undermines LEED certification process. Owner sues for violation of

confidentiality agreement and contractor sues for defamation.  

PROJECT #14

   Local code requires recycling of construction materials at site and excess to

construction. Green project is further designed  to comply with LEED®  reuse/

recyclable standards and design team commits to observing construction process.

During construction, contractor determines recyclable market has declined resulting in

delay.  Contractor decides to dump in neighboring state with lower tipping fees. Local

enforcement discovers the dumping and takes action against the owner. Owner brings

claims both design team and contractor for damages. 

PROJECT #15

Green design for a project includes use of low VOC sealant as per LEED®

standards. Contractor’s sub, unfamiliar with green objectives or methods, substitutes

with cheaper unapproved sealant. Sealant has to be removed, subcontractor declares

bankruptcy and abandons job. Indoor Air Quality and reputation of Owner degraded.

Owner sues design and construction team. 
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BEST PRACTICES ISSUES TO CONSIDER

• Do the contract documents provide for methods to address substitution of par-

ties, materials or methods if problems arise?

• Do the contract documents address potential claims and liabilities that may arise

from fraud, negligent misrepresentation, or other foreseeable types of damages?

• Are all of the players on the site, including sub-contractors, properly oriented to

the goals and methods of green building? 



110

ANTICIPATING DISPUTES AND FORMULATING A PLAN TO ADDRESS 

THEM IN ADVANCE

PROJECT #16

A design firm utilizes a Building Information Modeling (BIM) system for

energy and construction analysis. The designer enters into a green project with a picky

owner that is educated in both BIM and the latest advances in sustainable building.

Owner repeatedly  requests revisions to design and construction aspects which results

in added costs to the designer for added work. The designer’s contract with Owner,

however, does not provide for modifications in payment or addresses disputes. When

firm attempts to collect for added fees, Owner counter claims for damages alleging

that the design firm was not knowledgeable in sustainable design and building.  

PROJECT #17

Architect designs building that gets preliminary LEED® approval during design

submittal phase. During construction, Owner for the first time becomes aware of

building’s “look” and wants it changed. Owner pressures Contractor for changes to

make the building more aesthetically pleasing to Owner. The changes undermine

achievement of LEED credits and the submission for LEED certification is

jeopardized. Owner relied on LEED certification to “increase resale and lease rates and

attract tenants” but claimed that aesthetics of project was equally important. The

project documents are silent on resolving disputes. Owner brings a claim against

Architect.  

PROJECT #18

Owner recommends a consultant purportedly knowledgeable about LEED®

standards to its project team and requests that the consultant be retained for the project.

At Owner’s insistence, the consultant is hired by design team. The consultant
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recommends specific materials and systems which results in increased up-front costs,

diminished quality, project delays and energy costs not previously anticipated.

Dissatisfied, Owner sues design and building team, who in turn, blame the consultant

for poor advice. The consultant, however, has no insurance or assets, and goes

insolvent. The contract documents did not require the consultant to have insurance

leaving the project team responsible for the claimed damages.  

BEST PRACTICES ISSUES TO CONSIDER

• Do the contract documents ensure that qualified consultants will participate in

the project?  

• Do the contract documents provide a method for resolving disputes in a compe-

tent forum (i.e. arbitration, mediation) and calls for a neutral party qualified in

green building to resolve the dispute? 

• Do the contract documents properly allocate risk among the players and are

there mechanisms (i.e. insurance, performance bonds etc.) in place to effectively

achieve that allocation?   
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