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Long:tail and large-loss claims cause policyholders’ counsel to attempt to “trigger” as many CGL
policies as possible. Insurers will vigorously resist, but even if many years are triggered, high-
stakes coverage battles will follow. This panel, which includes both policyholder’s counsel and in-
surer’s counsel, will discuss the building blocks of allocation and use interactive visual examples
to demonstrate how various concepts can dramatically affect the availability of policies and

amount of coverage.
> Explains key concepts in risk allocation in construction defect and other disputes.

> Examines the meaning and implications of key coverage terms such as all sums and pro
rata allocation, horizontal and vertical exhaustion, number of occurrences.

> Describes the application of deductibles, self-insured retentions, and aggregate limits, as

well as replenishment, other insurance, and noncumulation.
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The team gets a new stadium.
The city gets the landmark.

The construction company gets to take on all the risk.

The business world isn’t always fair. To protect your company from
unintended risks and exposures, you need a partner who understands
your business. At Travelers, our construction insurance and surety experts
offer a deep knowledge of construction. So, when you're poring over
a contract or assessing a project, we help make sure you're protected.

Work with a company that’s in-synch with your industry. Talk to your TRAVELERS J

independent Travelers agent. Insurance. In-synch’



Helen K. Michael
Partner
Howrey LLP

Ms. Michael is one of the presenters for Workshop T'1, “Allocation Issues in Construction Defect Claims,”
on Tuesday afternoon. She specializes in complex commercial litigation, with an emphasis on the insurance
coverage, products liability, and antitrust fields. She has been trial and appellate counsel in complex individ-
ual party, multiparty, and class action cases in both state and federal forums nationwide. Her extensive in-
surance coverage practice has involved high-stakes disputes in a wide variety of areas, including products li-
ability and environmental claims, advertising liability, construction defect claims, directors and officers
liability, and errors and omissions liability. Her work for Fortune 100 and other corporate policyholders has
taken place in a variety of settings, including mediation, arbitration, trial, and appeal, and has included a
multiphase trial resulting in one of the largest jury verdicts reported in 2003.

Ms. Michael also has substantial experience in class action practice and the formulation of effective strate-
gies for defeating mass tort and other consumer claims, including theories governing the piercing of the cor-
porate veil and the imposition of successor liability. She has counseled numerous clients on developing pro-
tocols and structuring transactions to guard against incurring liability for the obligations of corporate
affiliates.

Ms. Michael serves on Howrey's Pro Bono Committee and as firm Writing Czar. She has lectured and writ-
ten on a variety of subjects relating to insurance recovery litigation and class action litigation practice.

She has served as co-executive editor of IRMI's CGL Reporter—The Insurance Coverage Litigation Hand-
book, since 2007. Her articles include “Maximizing Policyholder Insurance in the Face of Insolvencies,”
ABA Section of Litigation, Insurance Coverage Litigation (2007); “Allocation and Trigger: Dilemma and
Doctrine,” Defense Research Institute, Seventh Annual Insurance Coverage and Claims Institute, Spring,
2007, with dJill B. Berkeley, Seth Lamden, Thomas M. McMahon, Andrew M. Reidy, and David W. Steuber:;
“New Allocation Methodology for Minimizing Losses Potentially Created by Gaps in Insurance Coverage,”
Risk (Q2 2007); “California Trial Court Issues: Pro-Policyholder Allocation Decisions,” Risk (Summer
2005), with Joanne E. Caruso and Robert H. Shulman; and “Pursuing a Comprehensive Strategy for De-
fending Class Actions and Other Mass Tort and Consumer Claims in a Hostile Jurisdiction through Litiga-
tion and Alternative Dispute Resolution,” The Metropolitan Corporate Counsel, Vol. § (September, 1997) at
9, with Erik Bertin, and Robert H. Shulman.

Her presentations include “Show Me the Money,” 16th Annual Insurance Coverage Committee Midyear Meet-
ing, American Bar Association, Tort, Trial ‘@ Insurance Section, February 29, 2008; “Insurer Liability to Cov-
er Stipulated Judgments,” 15th Annual Coverage Litigation Committee Midyear Program, American Bar As-
sociation, Tort Trial ‘@ Insurance Practice Section, Insurance Coverage Litigation Committee, February 16,
2007; “Issues Arising from the Tripartite Relationship,” American Bar Association, Tort Trial ‘& Insurance
Practice Section, Insurance Coverage Litigation Committee, University of Arizona, Tucson, February 14, 2007;
“Best Claims-Handling Practices,” Mealey's 6th Annual Advanced Insurance Coverage Conference, Philadel-
phia, PA, January 23, 2007; “Emerging Limitations on Punitive Damages Awards,” Mealey’s 5th Annual Ad-
vanced Insurance Coverage Conference, Philadelphia, PA, January 23, 2007; “Houston, We Have a Problem:
Punitive Damages Control,” ABA Section of Litigation Annual Conference (May 6, 2004).

She has served as co-chair, Employment Practices Liability Subcommittee, American Bar Association, In-
surance Litigation Committee; member, Publications Committee, Insurance Coverage Litigation Committee,
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American Bar Association, Tort, Trial ‘® Insurance Section; American Bar Association, Member Anti-
trust, Appellate, Litigation, Torts and Insurance Practice Sections; Bar Association of the District of Colum-
bia; Women’s Bar Association of the District of Columbia; and Maryland Bar Association.

She has extensive experience in litigating insurance recovery, products liability and class action, and other
complex commercial disputes. She is admitted to practice in the following courts: United States Supreme
Court; United States Court of Appeals for the Eleventh Circuit; United States Court of Appeals for the Fed-
eral Circuit; United States Court for the District of Columbia; United States Court of Federal Claims; Mary-
land—Court of Appeals; District of Columbia—Court of Appeals.

Ms. Michael earned an L.LL.M. degree from George Washington University in 1989 with highest honors; a
dJ.D. degree from University of North Carolina in 1986 with high honors, and a B.A. degree from Hampshire
College in 1981.

Julia Ann Molander

Partner
Sedgwick, Detert, Moran & Arnold

Ms. Molander is one of the presenters for Workshop T1, “Allocation Issues in Construction Defect Claims,”
on Tuesday afternoon. She is a partner in the San Francisco office of Sedgwick, Detert, Moran ‘& Arnold,
a litigation law firm with 400 attorneys in offices in San Francisco, Los Angeles, Orange County, Chicago,
Dallas, Austin, Houston, New York, New dJersey, London, Bermuda, Paris, and Zurich. Ms. Molander’'s
practice emphasizes insurance claims practices, insurance coverage, insurance regulatory and market con-
duct issues, and insurance-related litigation, including bad faith, professional liability (agents and brokers), in-
surance fraud, and declaratory relief actions. She has served as counsel to property and casualty insurers,
life, health, and disability insurers, umbrella and excess insurers, professional liability and D‘@O programs,
brokers and agents, commercial and personal lines, reinsurers, and reinsurance intermediaries.

Ms. Molander has represented the insurance industry in jury and court trials in the state and federal courts,
appellate proceedings, administrative hearings and arbitrations, mediations, and other forms of alternative
dispute resolution. She has extensive experience in resolving complex insurance coverage and claim dis-
putes, particularly in the environmental, employment, and construction fields.

In addition to her insurance practice, Ms. Molander also represents employers and insurers in litigation aris-
ing under the Employee Retirement Income Security Act (ERISA). She is admitted to practice before all
California state courts, the federal courts of the Northern, Central, and Southern Districts of California, the
Ninth Circuit Court of Appeals, and the United States Supreme Court.

Ms. Molander is an active speaker, having presented at hundreds of conferences and seminars, public and
private. She currently serves as chair of the Insurance Law Committee of the Defense Research Institute, a
global organization representing the interests of attorneys engaged in the defense of individuals and organi-
zations in civil litigation. She also participates as vice-chair of the Insurance Coverage Litigation Committee
of the ABA/TIPS, a leadership position with the American Bar Association’'s Tort, Trial and Insurance
Section. She was the first woman to become president of the Association of Defense Counsel of Northern
California and Nevada. She served as chair of the State Bar of California’s Insurance Law Committee.
Since 2005 she annually has been recognized as a Super Lawyer in California, a designation given to fewer
than 200 counsel. She is one of 12 lawyers in California listed in Who's Who Legal, the International Who's
Who of Business Lawyers.



Andrea Tecce
Managing Director
Navigant Consulting, Inc.

Ms. Tecce, CPA, is one of the speakers for Workshop T1, “Allocation Issues in Construction Defect
Claims,” on Tuesday afternoon. She is a managing director in the Insurance ‘@ Claims practice of NCI. Her
experience with Navigant Consulting includes many engagements providing accounting and financial servic-
es to various companies, which have included asbestos defendants, pulp and paper companies, building
products manufacturers, chemical manufacturers, automobile manufacturers, and eye health companies.
She has assisted policyholders, insurers, and their legal counsel on a variety of matters including estimation
of liabilities, insurance coverage issues, allocation methodologies, reserving analyses, statistical sampling,
claims analysis, and claims review. Ms. Tecce is cochair to the insurance law forum of the Women's Bar As-
sociation in D.C. She currently leads NCI's Women'’s Leadership program in Washington, D.C., and was al-
so named to the finance and audit committee of the Washington Area Women'’s Foundation.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left blank. If you
print this file, we suggest that you set your printer to duplex.
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Overview

» Interested Parties and Why

> Key Issues To Consider

» Sample Allocations/Methodologies

» Case Examples
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Interested Parties and Why

Interested Parties —Stakeholders

Developer

Government
Entities

Insurers for
All Parties

[ome/Cond Sub -
Owner Contractors

Interested Parties and Why

Stakeholder Interests

> Avoid Litigation
» Pay All Properly Covered Claims

» Have Solid Support for Paid Claims




Key Issues To Consider

Overview of Key Issues
> Types of Exposures and Liabilities To Consider
» Applicable Coverage
» Additional Insureds
» Concurrent Coverage

> Other Allocation Issues To Consider

0 Deductibles, Occurrences, and Triggers

» Various Allocation Methodologies

S IRMI

Key Issues To Consider

Type of Exposures To Consider
» Liability to Home/Condo Owner
> Developer Exposure
» General Contractor Exposure
» Subcontractor Exposure
» Products Exposure

» Architect Exposure

= IRMI
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S IRMI

Key Issues To Consider

Types of Liabilities

» Indemnity Costs—Claims Data Needs for Allocations
» Defense Costs—Issues and Categories

» Contract Damages and Attorney Fees

= IRMI

Key Issues To Consider

Claims Data Needed for Allocations
Dates of Construction and Occupation
Date of Sale
Type of Liabilities
Date That Damages First Noticed
Damages/Settlement Amount
Repair Date/Settlement Date
Jurisdiction

Other

vV V V V V V V V
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S IRMI

Key Issues To Consider

Defense Cost Questions
» Which Policies Cover Defense Costs?
> Do the Costs Apply Against Policy Limits?
» What Kind of Defense Costs Are Covered?

» Distribution of Defense Costs:

o Claim by Claim
o Spread Across Coverage

o Other

= IRMI

Key Issues To Consider

Applicable Insurance Coverage
> What Types of Coverage Apply
» Coverage Information

» Applicable State Law on Basic Policy Terms

10
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Key Issues To Consider

What Types of Coverage Apply?
» General Liability

Y

Additional Insured under General Contractor or Sub-contractor’s

Insurance
Excess/Umbrella Liability
Architect Errors & Omissions Coverage

Vend or/Manufacturer/Distributor’s Coverage

YV V V V

HOA Directors & Officers Coverage

11
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Key Issues To Consider

Coverage Information
» Named Insureds
» Basic Policy Information
» Policy Limits/Aggregates
» Policy Exclusions
» Deductibles/Retentions

» Declining Balance Policy

12
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Key Issues To Consider

Applicable State Law on Basic Policy Terms
Occurrence/Accident

Property Damage/Economic Loss

Continuing Occurrence

Number of Occurrences

Policy Exclusions (Own Product, Work Exclusions, Other)
Special Endorsements

Supplementary Payments

Wrap-Up Policies/OCIPs

V V V VYV V V V V
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Key Issues To Consider

Policy Deductibles
» Per-Claim Deductibles
» Per-Occurrence Deductibles

» Treatment of Defense Costs:
0 Applied todeductible?
0 Applied against the policy’s limits?
> Interplay with Self-Insured Retentions

14
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Key Issues to Consider

Occurrence Types/Definitions
» Each Claim/Event Is a Separate Occurrence
» All Claims/Events Are One Occurrence

» Some Claims/Events Are an Occurrence and Others

Are a Separate Occurrence

15
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Key Issues To Consider

Trigger Methodologies

» Exposure > Triple
» Manifestation » Continuous
> Double

16
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Key Issues To Consider

Allocation Methodologies
» All Sums (“Pick and Choose”)
» Pro Rata (Time on the Risk)
» Pro Rata Weighted (Days x Limits)

17

= IRMI

Sample Allocations/Methodologies

Assumptions:
» Continuous Trigger
» 500 Homes —All Equal One Occurrence

» Homes Constructed from 1960 to 1980 and Property
Damage Manifests in 1990s

> Estimated Indemnity and Defense Costs Total $100 K
Per Claim ($50 M Total)

18
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$ In Millions

15

0

Sample Allocations/Methodologies

Hypothetical Insurance Program

Excess Carrier
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$ In Millions

Sample Allocations/Methodologies

Joint and Several Allocation

*
30 (Al Sums)
10M]| 10M 10M
25
20M
15 <
Policyholder Total: $0M
aM
10
20M20M| 20M
5
10M
8M A R E—
1 <
M| 2M | 2M
™M
0 No Policies Purchased
Year 1960 1961 1962 19‘63 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984 1985 1986
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$ In Millions

Sample Allocations/Methodologies

Pro Rata Allocation

30 . .
(Time on the Risk)
2 10M 10M 10M
_ 20M
15 4
Policyholder Total: $222M
4AM| 4M | 4M
10 6M
20M 20M| 20M
5
3M| 3M| 3M | 3M
10M
2M| 2M | 2M
M| IM| IM| IM| IM
1 =
2M| 2M | 2M
No Policies Purchased
80 19‘81 19‘82 1983 1984 1985 1986

Year 19L0 19‘6] 1962 19‘63 19‘64 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 19
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$ In Millions

Sample Allocations/Methodologies

Pro Rata Weighted Allocation

30 (Days x Limits)
_ i
25
20M
15 4
Policyholder Total: $21.32M
aM| 4M | 4M
10 6M
20M| 20M 20M|

5

1 =

M | 2M
No Policies Purchased
0
Year 1960 19‘61 15162 19‘63 1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 19 1980 15181 19‘82 IJSS 1984 1985 198
22
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Sample Allocations/Methodologies m

Summary of Allocation Results

Insurer Policyholder
_ $50 M $0M
_ $27.8 M $222M
$28.7M $21.3 M

23

Case Examples w

Two Case Study Examples:

» Typical Construction Defect Case

» Products/Construction Defects Case with Twists

24
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Typical Construction Defect Case

Facts:
» 300-Unit Condo Projectin Stockton, California
» Expected Cost of Repair is $30 million
($100,000 per Condo)
» Deveco Is the Developer
» Gencon Is the General Contractor

» 8 Subcontractors (Framer, Plumber, Electrical, Cement, Roofer,
Sheet Metal, Windows, and Exterior Cladding)

» Archco Is the Architect

» Condo Association Formed after Completion of Project

25

S IRMI

Typical Construction Defect Case

(Developer)
Condo Devco » Archco
Assoc.
(Architect)
\ 4
(General Contractor) Genco

(Subcontractors)

26

21
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Typical Construction Defect Case

Cert. of Completion %% Occupied

Early-2000 2002
| | | | | | | |
I | 1 1 1 \ \ \
1999 2001 2003 2007
Date Built 80% Occupied LeaksFirst Subprime Market Crashed
Noticed Lawsuit Filed
Mid-2000
First Unit Closed
Escrow and Occupied
27
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Typical Construction Defect Case

199 2000 2001 2002 2003 2004 2005 2006 2007
Subcons Primary Layer $1M $1M $1 M $1M $1M

Genco Excess Layer $5M $5M $5 M $5M $5M $5 M $5M $5M $5 M

(General Contractor) Primary Layer $1M $1M $1 M $1M $1M $1 M $1M $1M $1 M
DENCD Excess Layer $10M $10M $I0M | $10M $10M $10M $10M | $10M $10 M

(Developer) Primary Layer $1M $1M $1 M $1M $1M $1 M $1M $1M $1M

Archco Primary Layer $1M
(Architect) Deductible $100K

Condo Assoc. | Primary Layer $1M
28

23
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Products/Construction Defects Case [l
with Twists

Facts:

» 30,000 Single-Family Dwellings in Las Vegas, NV
Expected Cost of Repair is $300 Million ($10,000 per house)
Devco Is the Developer

Gencon Is the General Contractor

YV V V VYV

8 Subcontractors (Framer, Plumber, Electrical, Cement, Roofer,
Sheet Metal, Windows, and Exterior Cladding)

» Defective Plumbing PVC Pipe (Retailer, Wholesaler,
Manufacturer)

29

Products/Construction Defects Case [
with Twists

Devco (Developer)
|
\ 4
Genco (General Contractor)

@ Wholesaler

30
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Products/Construction Defects Case |

with Twists

Cert. of Completion 95% Occupied

Early-2000 2002
| | | | | |
I | | | I |
1999 2001 2003
Date Built 80% Occupied Leaks First
Noticed
Mid-2000

First Unit Closed
Escrow and Occupied

| 1
2007
Lawsuit Filed

31
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Products/Construction Defects Case

with Twists

199 | m00 | 2001 | 2002 | 203 | 200 | 2005 | Mo6 | 2007
Subcons Primary Layer $IM $1M $1M $1M $1M
Retailer PrimaryLayer | $IM | $1M | s1M | s1m | s1M | $iM | $1M
ExcessLayer $M $5M $5M $5M $5M HM $5M $5M HM
Wholesaler | o viayer | sim | sim | sim | sim | sim | sim | sim | sim | sim
Manafs ExcessLayer | $M | g50M | wom | gsav | gsom | sam | ssom | wom | sm
anufact I aryLaye | @M | 1M | sim | sim | sim | sm | siM | sim | siM
Genco ExcessLayer $M $5M $5M $5M $5M HM $5M $5M $HM
(General Contractor) Primary Layer $1 M $1M $1 M $1M $1M 1M $1M $1M $IM
S ExcesLayer | $10M | s10M | $10Mm | s10M | s0Mm | s10Mm | s10M | $0M | $10M
(Develo per) Primary Layer $IM $1M $1M $1M $1M $IM $1M $1M $IM
32
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Questions?

> Helen Michael
(202) 383-7156
MichaelH@Howrey.com

> Julia Molander

(415) 781-7900
Julia.Molander@SDM A.com

> Andrea Tecce

(202) 973-4532
ATecce@NavigantConsulting.com

33
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