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the way construction projects are built. While most construction and design professionals have

heard of BIM, many are still trying to get their arms around what exactly it is; how it impacts

their work as a designer, contractor, or project owner; and what its implications are for their risk

and insurance programs. This workshop will get you up to speed on all of these aspects of BIM

technology. 

➢ Provides a baseline overview of BIM, including benefits and risks for participants, how

the technology is evolving, and a demonstration of how BIM facilitates the construction

process. 

➢ Examines legal issues associated with BIM, including contractual risks, and a review of

how well standard contracts address these risks. 

➢ Discusses insurance coverage issues, including general and professional liability expo-

sures, and how insurance markets are responding to these risks. 
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Douglas C. Green
Vice President

Marsh USA, Inc.

Mr. Green is one of the presenters for Workshop M3, “Building Information Modeling (BIM),” on Monday.

He is a member of Marsh’s National Construction Practice with a focus on the identification and manage-

ment of existing and emerging industry business risk. He has spoken regularly at industry events, most re-

cently at the AIA Minnesota 2007 annual convention on BIM and the AIA Spring 2008 Large Firm Legal

Roundtable on BIM.

Mr. Green has been with Marsh for 4 years. He came to Marsh after 11 years as a practicing attorney and

14 years as general counsel of Ellerbe Becket, an international design and construction services firm.

While at Ellerbe Becket, Mr. Green was responsible for legal affairs including employment law, contract sys-

tems, negotiating principles and systems, insurance, entity licensing and registration, international structure,

contracting, and regulatory compliance (Egypt, Germany, Holland, Ireland, Japan, Russia, Singapore,

South Korea, United Kingdom, and United Arab Emirates), and risk management issues generally for Eller-

be Becket. He has served the following professional organizations: American Bar Association Forum on

the Construction Industry (Corporate Counsel Division Steering Committee 1995–2001, Division Chair

1997–2000; Forum Governing Committee 2001–2004; Forum Membership Committee 2001–present). He al-

so served on the Federal Publications Advisory Board (1991–2006).
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IRMI CONSTRUCTION RISK 
CONFERENCE

Strategic Risk Management Issues for 
Building Information Modeling

October 27, 2008
Douglas C. Green, JD, LEED AP

Marsh Construction Practice
333 South 7th Street, Suite 1600
Minneapolis, Minnesota 55402

Phone: 612-692-7493
Email : Douglas.C.Green@marsh.com

Why BIM?

• Goal—productivity and enhanced profitability
• Consequence—reduction in project risk profile 

and claims

2
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BIM “Creative Tensions”

• Assumes collaborative behavior
• Assumes reliability of electronic data
• Traditional risk avoidance in tension with risk 

acceptance and management
• Importance of defining responsibilities which are 

in tension with the need to collaborate
• Importance of discipline in the exchange of 

information—change tracking and authorization 
— “who” can change “what” 
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BIM and “Integrated Project 
Delivery”

• Two uses of the term “Integrated Project 
Delivery”—significant difference
– Legal and risk management use
– BIM use 

• Legal and risk management
– Formal contracting pattern where the owner, 

designer, and contractor all sign the same 
agreement

– Sharing of economic risks and reward, with 
various levels of liability caps

• BIM takes you to the threshold of significant 
change—IPD takes you across the threshold
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Risk Management Issues and 
Strategies

• Risk at the intersections of knowledge transfer
• BIM “Risk Grid”
• Evolution in standard of care
• Ownership of the design
• Design responsibility vs. responsibility for model 

functionality
• Who hosts the model?
• Ineffective disclaimers since reliance is implicit
• No consensus on legal interpretations—

ambiguities

7

Selected Issues
• Who will own the model?
• Develop an access protocol that allows access to the model, but 

ensures that access does not supersede ownership rights.
• Distinguish between the designer and the “host” organization if 

different.
• Identify who is “responsible for administering the model and 

providing the technical resources to enable connectivity, host the 
files, manage access, and assure security.”

• Third-party host? Deal with who pays for it and role and 
responsibilities.

• Require the host to maintain insurance against loss or damage to 
the model.

• Identify who is responsible for deciding what information is permitted 
into the model and how conflicting information will be reconciled.

• Maintain printed design documents as the official contract 
documents for archival purposes and regulatory review.
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Selected Issues (cont.)
• Make electronic “snapshots” of the model at key 

milestones, and preserve the electronic information 
at each major milestone event.

• How will BIM be used on the project, and by whom?
• Who is the “designer,” and what is the “design”?
• When is the design in its final form at various 

stages?
• Who owns the copyright to which part of the design 

and the database?
• Who will be responsible for BIM errors?
• An “evolving technologies” paragraph?
• Limitation of liability?
• A BIM contingency?
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Selected Issues (cont.)
• Archiving responsibility
• Define what is placed in the model and the 

extent to which it can be relied upon by others
• Resolution of conflicts between federated 

models
• Waiver of consequential damages arising from 

use of the BIM process
• Liability for translation errors
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Selected Issues (cont.)

WHO WILL LEAD YOUR BIM INITIATIVE?
• Meet and collaborate with HR in the selection
• Designer background
• Deep interest and background in IT
• Solution seeker
• Ability to manage collaborative behavior
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Closing Comments
BIM:
• Calls for the inside counsel as counselor more than advocate;
• Requires the discipline of clarity in contracts and the management of 

expectations with owners;
• Of necessity requires a collaborative environment and collaborative 

behaviors;
• Can be used in any type of project delivery system;
• Takes participants to the threshold of, but is NOT, Integrated Project 

Delivery;
• Requires participants, to lessen the chance of l iability, to focus on 

protocols and remember their fundamental roles and responsibilities 
(e.g., design vs. means and methods); and

• Is a great opportunity to increase efficiency and reduce the risk 
profile of a project.

12



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.5
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 1200
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata pogodnih za pouzdani prikaz i ispis poslovnih dokumenata koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




