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While some contractors intentionally engage in maritime projects, many stumble
into maritime exposures unknowingly. In some cases, the exposure is so obscure
the contractor is not aware that it exists, and the contract documents rarely stipu-
late that coverage for these risks is required. Without an understanding of the vari-
ous maritime statutes, contractors can easily overlook a statutorily required cover-
age and find themselves not only in violation of the law but also facing a potentially
significant uninsured claim.

> Examines exposures and remedies under the Jones Act, general maritime
law, and the Longshore and Harbor Workers Compensation Act.

> Outlines coverage for maritime exposures in traditional insurance policies.

> Describes maritime-specific coverages, including pricing and underwriting
considerations.
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SEAMAN STATUS
"Rule of Thumb"

* A worker who spends
less than thirty percent
(30%) of his time in the
service of a vessel should
not qualify as a Jones Act
seaman

CHANDRIS v. LATSIS (U.S. SUPREME COURT 1995)

PERMANENT ASSIGNMENT

» Determined in the context of worker's
entire employment with his current
employer

* Does not preclude consideration of
shorter period if permanent job
assignment occurs

Liantonio and Spansel 12




SPECIFIC VESSEL OR FLEET

+ Identifiable vessel or fleet of vessels
» Acting together or under common control

VESSEL STATUS

* Vessel - Traditionally
refers to structures
designed or utilized for
transportation of
passengers, cargo or
equipment from place to
place across navigable
waters.
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STEWART v. DUTRA CONSTRUCTION

U. S. Supreme Court 2005

What is a vessel?

Every description of watercraft or
other artificial contrivance used or
capable of being used as a means of
transportation on water.

VESSEL STATUS

* Factors:
— Navigational aids

Raked bow

Lifeboats and other life-saving

equipment

Bilge pumps

— Crew quarters

— Registration as a vessel with the
Coast Guard

— Intention of owner to move
structure on regular basis

— Ability of submerged structure to
be refloated

— Length of time structure has
remained stationary
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NAVIGABLE WATERS

« Capable of commercial travel
+ Between states or other countries
 Directly or with connecting waters

JONES ACT DAMAGES

Loss of past and future wages
Impairment of future earning capacity
Medical expenses

Past and future pain, suffering, disability,
humiliation, and mental anguish

No punitive damages

Prejudgment interest may be awarded in non-
jury cases, but

Not in jury trials, where interest is awarded
from date of judgment
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JONES ACT DEFENSES

« Comparative negligence of the seaman
* No assumption of risk

* Three (3) year statute of limitation

UNSEAWORTHINESS

A strict liability remedy to compensate for
injury or death of a seaman caused by a
vessel or vessel equipment not
reasonably fit for its intended use

20
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UNSEAWORTHINESS

« Claim is against vessel, the owner, or
bareboat charterer; time and voyage
charterer do not owe the warranty unless
they exercise a high degree of control
over the operation of the vessel

« Suit may be brought in state or federal
court (except that in rem claims must be
brought in federal court)

* No jury unless claim is coupled with
Jones Act claim or there is diversity of
citizenship in federal court

21

UNSEAWORTHINESS

Elements of the Claim:

1. Seaman or one who performs traditional duties of
a seaman and is not covered by the LHWCA

2. Vessel (in navigation?)
3. Breach of the warranty of seaworthiness
» duty is absolute, continuing, and non-delegable

+ warranty extends to the ship's hull, gear,
stowage, appurtenances, appliances,
passageways, cargo, and

4. Causation - proximate cause

22
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UNSEAWORTHINESS
DAMAGES

1.Same as under the Jones Act

2.Prejudgment interest is discretionary, but
generally awarded

3.Punitive damages not recoverable against
employer, but may be recoverable against
non-employer vessel owner or bareboat
charter

23

UNSEAWORTHINESS
DEFENSES

1. Comparative negligence
2. Operational negligence
3. Vessel not in navigation?
— withdrawn from navigation for substantial
repairs
— launched but incomplete vessel
— undergoing sea trials
4. Three (3) year statute of limitation

24
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WAGES, MAINTENANCE & CURE

* Right is implicit in the contractual relationship
between the seaman and the employer

+ Designed to ensure recovery for seaman
injured or who falls ill while in the service of
the vessel

« Seaman may bring claim against employer or
vessel

» Can be filed in state or federal court, except
that in rem claims must be filed in federal court

* No jury unless coupled with Jones Act claim

25

WAGES, MAINTENANCE & CURE
WAGES

« Payable to the end of the voyage

+ “Voyage” depends upon articles and
custom

« Wage withheld without sufficient cause
gives rise to liability under the double
wage penalty law

26
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WAGES, MAINTENANCE & CURE
MAINTENANCE

* Per diem living allowance payable until
maximum cure — the point beyond which
further medical treatment will not improve
the seaman’s condition

* Value of room and board while aboard the
vessel

 Rate can be an issue at trial
« Union contract rates are still enforceable
in the 5t Circuit

27

WAGES, MAINTENANCE & CURE
CURE

» Cost of necessary medical expenses

* Medical, therapeutic and hospital
expenses are owed until the seaman
reaches the point of maximum cure

» Obligation ends when condition is
incurable or future treatment will merely
relieve pain

28
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WAGES, MAINTENANCE & CURE

« Elements of the claim:
— Liability without fault

— Seaman must be “in the service of the vessel.” Issue is
whether seaman is “answerable to the call of duty.”

+ Defenses:
— Laches

— Gross intoxication - must be sole cause or willful and
wanton. "Ordinary"” drunkenness is acceptable.

— Willful misconduct and fighting

— Venereal disease

— Conscious concealment of a relevant, known prior
disability

— No actual expenditures - seaman who lives with parents

29

MARITIME TORT

* Provides a remedy for personal injuries
occurring on navigable waters

« A maritime negligence action must be
brought by the injured party or his
spouse, where recovery for loss of society
is permitted

« A claim for maritime tort may be brought
against the vessel, person or corporation
committing the tort

30
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ELEMENTS OF THE CLAIM

« Situs of the Accident - The accident must occur on
navigable waters

+ Situs of the Negligent Act - The location of the injury may
be irrelevant; courts look instead to where the "substance
and consummation of the occurrence giving rise to the
injuries” occurred

* The circumstances surrounding the accident must be
significantly related to traditional maritime activity

* Negligence - Plaintiff must establish that the defendant
breached the standard of reasonable care under the
circumstances

* The injury must be proximately caused by the negligence of
defendant

31

DAMAGES

* General and special damages - loss of past and future wages,
impairment of future earning capacity, medical expenses, pain,
suffering, disability, humiliation and mental anguish.

» Courts are divided on loss of consortium or society. However, the
spouse of a Jones Act seaman may not assert such a claim.

* Prejudgment interest is usually allowed, but is within the discretion
of the court.

» Courts are divided on whether punitive damages can be recovered
in an action under the General Maritime Law. Courts generally
require willful and wanton acts performed or ratified by a
representative of the defendant with decision-making authority.
However, a Jones Act seaman or his survivors may not recover
punitive damages against the employer.

32
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PERTINENT DEFENSES

+ Comparative Negligence
« Time Limitation

Suit must be filed within three years
from the date that death or injury
occurs

33

LONGSHORE AND HARBOR
WORKERS’ COMPENSATION ACT

« Compensation remedy against employer
for injury or death occurring in course and
scope of employment

» Maritime employment (status)

- Navigable waters of the U.S. or adjoining
areas (situs)

 Excludes Jones Act seamen

34
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JONES ACT AND
LONGSHORE ACT

» Benefits are mutually exclusive

» Workers specified by Longshore Act not
excluded from Jones Act status

35

* Longshoremen

— Longshore and Harbor Workers
Compensation Act

« Seamen
—Jones Act
— Unseaworthiness
— Wages, maintenance and cure

36
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LONGSHORE AND HARBOR
WORKERS COMPENSATION ACT

« Elements of claim
— Maritime work (status and situs)
— Injury
— Course and scope of employment

37

LONGSHOREMAN

+ Status:
— Engaged in maritime employment

e Situs:

— Upon navigable waters of the United
States and adjoining areas

38
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STATUS FOUND

+ Specifically included:
— Longshoremen/harbor workers
— Ship repairmen
— Shipbuilders
— Ship-breakers

39

STATUS FOUND

» Others engaged in maritime employment:
— Construction workers
— Chippers
— Maintenance workers
— General managers of shipyards
— Machinists
— Pipefitters
— Sandblasters
— Security guards — patrols on and off vessels
— Sheet metal workers
— Welders

40
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STATUS NOT FOUND

» Specifically identified in Act:
— Clerical secretarial
— Security
— Data processing
— Recreational workers — camp, club & restaurant
— Marina workers

— Personnel building, repairing or dismantling
recreational vessels under 65 feet in length or
repairing small vessels under 18 tons

— Individuals employed by suppliers, transporters or
vendors who are temporarily performing their job
on your premises

— Master or member of crew of any vessel (seaman)

41

STATUS NOT FOUND

* Others:
— Maintenance workers
— Laborers
— Cooks
— Security guards
— Mechanics
— Machinists
— Truck drivers

42
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SITUS
AREAS COVERED

+ Specifically included:

— Pier

— Wharf

— Drydock

— Terminal

— Building way

— Marine railway

— Other adjoining areas customarily used by
an employer in loading, unloading,
repairing, dismantling or building a vessel

43

SITUS
AREAS COVERED

» Others:
— Fabrication shop
— Sheet metal shop
— Steel fabrication plant
— Scrapyard
— Maintenance and storage buildings
— Public highways adjoining employers
facility

44
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SITUS
AREAS NOT COVERED

Offices

Steel fabrication plants

Public streets

Shipyard shops not used in shipbuilding

45

BENEFITS UNDER THE LHWCA

1. Medical Benefits

2. Compensation Benefits
— Temporary
— Permanent Partial
— Permanent Total

3. Death Benefits

46
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DEFENSES

» Classes of workers specifically excluded

* Intoxication

* Suicide

* Intent to injure another

 Failure to give written notice within 30 days
 Failure to file claim within one year

» Election of state benefits
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EMPLOYER MUST PROVIDE
LONGSHORE COVERAGE

+ If an employer fails to obtain longshore coverage
an injured employee or his survivors may elect
compensation under the longshore act or may file
an action at law or in admiralty for damages,
should such an action be filed, the employer may
not use the following defenses:

— Negligence of a co-employee
— Assumption of the risk

— Contributory negligence

48
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SIGNIFICANT DIFFERENCES BETWEEN
LONGSHORE AND
STATE COMPENSATION ACT

« Coverage limited to areas on, around or near
water

« Higher benefits — longer time

- Administration by federal bureaucracy
* More paperwork

* More difficult to settle

« Civil and criminal penalties

49
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Notes
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