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Presented by
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Director of Risk Management

Zachry Construction Corp.
While contractors and project owners sometimes disagree about who should pro-
vide the builders risk insurance, both parties have an interest in seeing that the
policy covers key risks of loss. The first half of this workshop addresses key cover-
age issues, including how to arrange a policy that provides adequate protection for
all parties. The second half of the program examines the issues that arise in deter-
mining the actual value of a claim, including a description of covered hard and soft
costs.

➢ Discusses key coverage considerations for contract risk allocations and cur-
rent market conditions.

➢ Describes how a loss is valued, including damage to the project and any re-
lated delay or extra expense costs.  

➢ Outlines steps to minimize claims disputes and resolve builders risk claims in
a timely fashion. 
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Susan G. Staff, CRIS
Director of Risk Management

Zachry Construction Corporation

Ms. Staff is one of the presenters for Workshop W4, “Getting the Most from Your Builders Risk Pro-
gram,” on Wednesday morning.  She currently serves as Director of Risk Management for the San-An-
tonio-based Zachry Construction Corporation’s Industrial Group Division. Through its various divisions,
Zachry Construction Corporation is one of the largest contractors worldwide, providing construction and
construction management services for infrastructure projects such as highways, dams, and airports;
power plant development and construction; and plant maintenance and capital improvements for the
utilities, pulp and paper, and petrochemical industries. 

Ms. Staff is responsible for all aspects of Corporate Risk Management and Insurance for Zachry Con-
struction Corporation and its related companies. Her duties include  developing and implementing inter-
nal project risk management processes; managing corporate  property, casualty, and specialty insur-
ance programs; reviewing and negotiating contract provisions regarding risk allocation and insurance;
providing project risk management and insurance premium indications; procuring and negotiating
project insurance policies with insurance industry professionals; and developing and evaluating subcon-
tract documents and qualification criteria. Other activities with H.B. Zachry have included serving as the
leader of the first Zachry Home Office Safety Team and serving on the company’s Subcontracting Task
and Contract Language Review Teams.

Prior to joining H.B. Zachry, Ms. Staff served as risk manager—projects for the Power Generation seg-
ment of Asea Brown Boveri, Inc., in Windsor, Connecticut, and as manager, corporate insurance, for
Rust International, Inc., in Birmingham, Alabama.

She is currently a member of the Risk and Insurance Management Society. As a volunteer, she serves
as chair of the YMCA of San Antonio and the Hill Country Risk Management Committee. Ms. Staff has
made presentations in the areas of contractual risk transfer, additional insured, and subcontract risk
management at regional and national RIMS conferences as well as the IRMI Construction Risk Confer-
ence.

Ms. Staff earned a bachelor’s degree in business administration from the University of Georgia, where
she majored in risk management and insurance. She has earned the Environmental Risk Management
designation from the Institute of Environmental Risk Management at Southwest Texas State University.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left
blank. If you print this file, we suggest that you set your printer to duplex.



5

W
o
rk

sh
o

p
 W

4

Presented By: 
Susan G. Staff

Director of Risk Management
Zachry Construction Corporation

San Antonio, TX  78258

Getting the Most from
Your Builders Risk Program
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• Create better understanding of the causal 
connection and need for alignment 
between contractual risk allocation and 
effective BAR insurance placement and 
offer strategies to avoid potential gaps 
between parties’ risk exposure and 
insurance coverage

Workshop Objectives—
Building a Better Program

Staff
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– Identify all parties with significant “interest” in 
the project who need protection under the BAR 
coverage

– Understanding what parties have what interest 
(risk allocation)

– Discussing BAR coverage “variables” which 
impact risk exposure

– Strategies to structure a BAR program to 
avoid/minimize potential gaps between 
contract risk assumption and builders risk 
coverage

Workshop Objectives—
Building a Better Program

4

• What the risk manager/party responsible 
for insurance placement needs to know:
– KNOW THE PROJECT
– KNOW THE CONTRACT
– KNOW THE BAR POLICY/MARKET

• Sounds simple, no?
– When risk allocation is determined, are 

assumptions about the BAR insurance 
coverage correct?  Are they known?

Workshop Objectives—
Building a Better Program

Staff
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• Do the individuals directly involved in risk 
allocation decisions know and understand 
the policy placement variables which 
determine the outcome of the scope of the 
coverage?

• Do they know and understand which 
contract clauses have an impact on risk 
assumption/exposure?

Workshop Objectives—
Building a Better Program

6

• If parties negotiating the contract 
know and understand if and to what 
extent risks are assumed and/or 
transferable, then they are better 
equipped to make informed 
decisions on risk retention and 
impact of risk on the cost of the 
project.

Workshop Objectives—
Building a Better Program

Staff
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• Large project BAR placement 
– Outside of scope of master BAR program
– Owner permanent property program not 

appropriate

• Owner/Developer is financing project
– Emphasis on impact of having lender as a 

stakeholder

• Project executed on design/build basis

• One party responsible for providing BAR coverage for 
the project

Presentation Assumptions

8

• Owner
• Developer
• Lenders
• General Contractor
• Engineer
• Subcontractors
• Suppliers

WHO????  Parties with 
Interest

Staff
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• Insured Status
– “First” Named Insured  vs. Named Insured vs. 

Additional Insured vs. “as their interests 
appear”

– Policyholder rights/obligations
• Physical Damage versus Delay in Start-up 

(DSU)
• Waiver of subrogation
• Claims settlement participation/authority
• Loss payable clauses

WHO??? BAR Policy 
Provisions Affecting 
Interested Parties

10

• Interests = Risk = Party responsible for 
the financial impact of the loss/event= 
Contractual risk allocation

• Dilemma #1:  Many parties with interests, 
but typically only one party procures the 
BAR coverage

• Dilemma #2: Policy terms often not 
finalized until after contract execution

• How can parties develop “trust” to ensure 
that their interests are adequately 
protected when coverage is procured by 
the other party?

“Interests” of the “Parties”

Staff



10

11

• Defined by contractual agreement –
“what agreement”???
– Owner/Developer – Development 

agreement
– Owner/Developer/Lender – Loan 

documents/credit agreements
– Prime Construction/Design-build 

agreements
– Supplier/Equipment agreements
– Subcontract agreements

“Interests” of the “Parties”
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• What type of Risk?
– Physical Damage

• Damage to what property?
• When does responsibility/risk commence?
• When does responsibility/risk terminate?
• Fuzzy issues:

– “Phased” projects
– Partial occupancy/use
– Owner provided equipment

– Delay of the project caused by physical 
damage loss

“Interests” of the “Parties”

Staff
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• Contract clauses which impact risk 
allocation
– Risk of Loss
– Protection of Property
– Completion/Acceptance
– Warranty
– Force Majeure
– Beneficial Use/Occupancy/Right To Occupy
– Indemnity
– Payment Clause
– Delays

“Interests” of the “Parties”

14

• Question:  Does the insurance 
clause/requirement  in and of itself create 
risk allocation between the contracting 
parties?

• What happens if coverage available does 
not meet contractual requirements?
– Contract language should be included which 

accounts for market availability. Not only 
pricing impact, but coverage impact.

“Interests” of the “Parties”

Staff
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• Current BAR market impact—Risk 
allocation considerations
– CAT market

• Beware of full boat “risk of loss” assumption in CAT 
prone areas: Quake (CA) , Flood, Wind (GOM)

– Sublimits - $25-$100 million
– Deductibles – 3-5% VARTOL – high minimums, some 

with no maximum
Who bears risk of very high deductibles/losses in 

excess of available sublimits?????
• Risk of Loss/Force Majeure/Insurance Clauses
• Events which don’t result in physical damage…

– Preparation, evacuation, demobilization, 
remobilization…what if hurricane changes course?

“Interests” of the “Parties”

16

• Current BAR market impact—Risk 
allocation considerations
– BEWARE!!!!—Using prior 

agreements/policy placements as a 
template or assumption for risk 
allocation
• Insurers are looking very closely at 

aggregation of values in CAT prone 
areas…GOM, Florida, etc…just because you 
got full limits last year on a project, don’t 
assume you will be able to on the next one!

“Interests” of the “Parties”

Staff
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• KNOW THE CONTRACT
• KNOW THE PROJECT
• KNOW THE MARKETS

BAR Policy Placement 
Considerations

18

• KNOW THE PROJECT
– SITE LOCATION/ENVIRONMENT

• GREENFIELD VS BROWNFIELD
• EXISTING PROPERTY
• SOILS/ENVIRONMENTAL CONSIDERATIONS
• MARINE RELATED EXPOSURES

– CAT/MAJOR PERILS EXPOSURE
– MATERIALS/EQUIPMENT LOGISTICS

• OWNER PROVIDED EQUIPMENT
• TRANSIT/OFFSITE STORAGE EXPOSURE
• SUPPLIER TERMS OF SHIPMENT—EX WORKS? FOB 

JOBSITE? OTHER???

BAR Policy Placement 
Considerations

Staff
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• KNOW THE PROJECT
– HOT TESTING
– “PHASED” PROJECT
– OCCUPANCY/USE PRIOR TO COMPLETION
– HAVE ALL INTERESTED PARTIES BEEN IDENTIFIED?
– UNDERGROUND/UTILITIES
– DRILLING/PIPELINES
– SCHEDULE 
– TYPE OF CONSTRUCTION
– FIRE/EMERGENCY PROTECTION/RESPONSE PLAN 

DURING CONSTRUCTION
– LABOR AVAILABILITY

BAR Policy Placement 
Considerations

20

• KNOW THE PROJECT
– DELAY IN STARTUP

• WHAT IS TO BE COVERED?
– REPAYMENT OF DEBT SERVICE ONLY?
– LOSS OF PROFITS/INCOME
– INDEMNITY PERIOD

– PLOT PLANS/ SITE PHOTOS
– COMMENCEMENT OF ACTIVITIES PRIOR TO 

CONTRACT EXECUTION???
• Procurement, engineering, site preparation
• Limited notice to proceed
• Letter of intent
• Preliminary services

BAR Policy Placement 
Considerations

Staff
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• KNOW THE BAR MARKETS
– IMPORTANCE OF RELATIONSHIPS

• IN TODAY’S MARKET, BECOME 
KNOWLEDGEABLE/FAMILIAR WITH ALL MAJOR 
PLAYERS, EVEN IF THEY ARE NOT YOUR CURRENT 
INSURERS

• KNOW/UNDERSTAND UNDERWRITERS “HOT 
BUTTONS”

• STRATEGICALLY PLAN SUBMISSION/PRESENTATION 
TO MARKETS—INCLUDE PROJECT PARTICIPANTS

• REQUEST REVIEW/UPDATE OF COVERAGE 
PROVISIONS/TEMPLATE—EARLY IDENTIFICATION OF 
NEW MARKET IMPOSED RESTRICTIONS

BAR Policy Placement 
Considerations

22

• TIMING—alignment with contractual 
requirements and risk
– INCEPTION/TERMINATION DATES
– Cancellation Provision
– Partial Use/Occupancy Clauses
– Completion/Acceptance Dates
– Target/Guaranteed Completion Dates
– Hot Testing Period
– Pricing Considerations

COVERAGE SPECIFICS

Staff
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• Insureds
– Contractor procured policies…typically include 

as named and/or additional insureds:
• Contractor, its parents, affiliates, subsidiaries, etc.
• Owner, its parents, affiliates, subsidiaries, etc.
• Financiers and lenders
• Subcontractors, engineers, vendors, suppliers, 

licensors, and manufacturers*

*Coverage for vendors, suppliers, & manufacturers covered
for their site activities only 

Policy Schedule/Declarations

24

• Insureds
– Owner procured policies…typically include as 

named and/or additional insureds:
• May or may not include coverage for subcontractors, 

vendors, suppliers & manufacturers
• Watch out for language “as their interests may 

appear”
• May not include contractor’s affiliated/subsidiary 

companies
*Coverage for vendors, suppliers, & manufacturers 

covered for their site activities only 

Policy Schedule/Declarations

Staff
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• Insureds
– Include broadened scope of insured language

• “Any other company, firm, person or party (including but 
not limited to Contractors and/or Subcontractors) with 
whom the (Principal) Insureds have entered into 
agreements and/or contracts in connection with the 
project, and/or any work activities, preparations connected 
herewith”

– Resist “as their interests may appear” verbiage

– Owner policies:  
• Confirm lower tier subs/suppliers covered
• Confirm inclusion of subsidiaries and affiliated companies

Policy Schedule/Declarations

26

• Insureds
– Delay in start-up coverage

• Unless contractor has equity interest in project, 
insured parties typically limited to owner, financing 
parties…does not cover contractor as insured

• Owner entitled to delay loss mitigation 
costs/expenses but not contractor

Policy Schedule/Declarations

Staff
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• Policy limits
– Replacement value
– Reinstatement provision
– Pricing considerations

• “Nonrepeatable” costs/values
• Value of owner-furnished equipment/engineering & 

architect fees
• Delay in start-up limits

Policy Provisions

28

• Sublimits
– Contract insurance requirement reference
– Assess for adequacy
– Property in transit
– Property in off-site storage
– Debris removal and cost of cleanup
– Pollution/Contamination arising out of insured peril
– Concealed damage/50/50 clause
– Fire, police, other government service charges
– Sue and labor
– Strike, riot, civil commotion
– Flood
– Windstorm

Policy Provisions

Staff
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• Sublimits
– Existing Property
– Expediting Expense
– Extra Expense
– “Soft Costs”

Policy Provisions

30

• DEDUCTIBLES 
– HOT TESTING 

• SPECIFIC EQUIPMENT
• ALL OTHER
• Subcontract/Supplier deductible flowdowns?
• Owner furnished equipment

– MAJOR PERILS
– WIND
– QUAKE
– FLOOD
– ALL OTHER

• CONTRACT RISK ALIGNMENT CONSIDERATIONS
– Is cost of assuming deductible risk contemplated in the price?
– Does contract clearly allocate risk for deductibles?

Policy Provisions

Staff
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• General Conditions
– Waiver of subrogation provision

• Exception for engineers, equipment manufacturers
• “As their interests may appear” language

– Loss Payable Clauses
• Who is entitled to insurance proceeds may not be the same 

party who is financially responsible for cost of 
repair/replacement of damage

– Contractor becomes financier for the project if insurance 
proceeds distribution is delayed

– Lender interests vs Contractor interests
– Agree on $$$ amount under which proceeds may be made 

directly available to contractor
– Agree on change order process between contractor and owner

for costs of repair/replacement

Policy Provisions

32

• General Conditions
– Claims settlement authority
– Assignment of independent claims adjusting 

firm
– Cancellation clause

Policy Provisions

Staff
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• Section II – Delay in Opening
– COVERAGE FOR INTEREST OF OWNER/LENDER

• NOT INTENDED TO COVER CONTRACTOR WITHOUT 
AN EQUITY INTEREST IN THE PROJECT

• CAUTION…THERE MAY BE A BIG DISCONNECT IF 
“SOFT COSTS” OR COSTS TO MITIGATE THE DELAY 
WILL BE INCURRED BY CONTRACTOR VERSUS 
OWNER SINCE OWNER, NOT CONTRACTOR  IS THE 
PARTY WHO IS ENTITLED TO RECOVER UNDER 
POLICY.

– PRICING CONSIDERATION
• OWNERS MAY ONLY WANT TO COVER DEBT SERVICE 

REPAYMENT AND NOT LOST INCOME/PROFIT

Policy Provisions

34

• Section II – Delay in Opening
– OWNER CONFIDENTIALITY CONCERNS

• Common misconception by the lending communities 
that only owner can provide DSU coverage and 
therefore is commonly “pushed” to be the party 
procuring the DSU coverage

• Contractors can easily arrange with the 
insurers/brokers to preserve the confidentiality of 
owner’s sensitive business information which is 
required to underwrite the DSU coverage

Policy Provisions

Staff
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• QUESTIONS???

Staff




