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A construction defect claim is like a living organism that changes over its life cycle.
This session takes a two-sided approach to analyzing construction defect claims.
First, a qualitative approach examines how claims are born and how they grow and
change over time. An actuarial approach reveals insight into the most common
types of claims and ultimate cost estimates.

➢ Examines insurance industry data and claim trends on defective work claims. 

➢ Demonstrates stages of claim development and how to identify opportunities
to minimize the ultimate cost of the claim. 

➢ Provides tools for evaluating various coverage options, including retention
levels and wrap-up insurance programs. 
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ValueValue

• Having all documents retrievable in minutes via the 
Web

• Complete retention of all the right documents
• Secure storage of document
• Library of information for all departments to utilize
• Improve your document flow by reducing 

redundancy and duplication
• Strengthen risk management

– common area turnover. 
– easements have been recorded.

• Third party model
• Cost Savings

MASTER 
ARCHIVES

PublishPublish Documents on your Documents on your 
WebsiteWebsite

Password-protected access
Daily Backups 
Managed Security Services:

Managed Firewall Services
Managed VPN Services 
(encrypted)
Network Security 
Physical Security
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DamagesDamages
• A plaintiff can recover under strict liability when a 

defect in one component part of a house causes 
injury to other component parts of a house

– When a defective foundation results in cracked walls, 
ceilings and countertops through the home, recovery of 
strict liability damages is not barred by the economic loss 
rule. Stearman v. Centex

– A component part may or may not be part of the whole; it 
is a question of fact.

• Plaintiff is entitled to investigative costs if successful in 
claims. Stearman v. Centex

– Not attorney fees, unless there is a contractual right to fees

Right to RepairRight to Repair

• Cal Civ Code sections 895-897, 910-938 
– Notice
– Successful Party
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NV NV –– Basis for LiabilityBasis for Liability

• NO Strict Liability
– Calloway v. City of Reno, (2000)-Cannot sue 

for strict liability in construction defect action.
• Chapter 40 codifies and allows 

construction defect claims based in tort.
– Negligence, not Strict Liability

NV NV -- Joint and Several LiabilityJoint and Several Liability

• Joint Liability
– Responsible to plaintiff for the entire loss 

regardless of percentage of fault
• Can seek reimbursement from other at fault 

parties

• Several Liability
– Responsible to plaintiff for the percentage 

of damage you cause, not others
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NV NV -- Joint and Several LiabilityJoint and Several Liability

• If a Defendant can assert the plaintiff was 
comparatively negligent, there is only several 
liability among the defendants.

– Buck v. Greyhound Lines.  There must be a 
legitimate claim of comparative negligence

– children passengers in vehicle involved in accident 
cannot have a valid claim of comparative negligence 
against them.

– Thus, the liability of the defendants as to the 
children was joint and several.

NV NV -- Joint and Several LiabilityJoint and Several Liability
Comparative NegligenceComparative Negligence

• The plaintiff may not recover if his 
comparative negligence is greater than the 
negligence of the defendant or the 
combined negligence of multiple 
defendants. NRS 41-141
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NV NV -- Joint and Several LiabilityJoint and Several Liability

• Exceptions where there is always joint and 
several liability:

– Strict liability;
– An intentional tort;
– The emission, disposal or spillage of a toxic or 

hazardous substance;
– The concerted acts of the defendants;  

• GES v. Corbitt.  Just having a relationship 
between defendants is not a concerted act

– Building a project is not a concerted act 

NV NV –– Indemnity No TypesIndemnity No Types

• Nevada trial court judges (specifically Hon. 
Nancy Saitta) have ruled to enforce contractual 
indemnity provisions as written 

• Anderson v. Plaster
– Tried in front of the Hon. Nancy Saitta

• Plaintiff sought $5 Million for a block wall
• Developer argued for less than $200,000
• Verdict under $500,000
• Indemnity provision enforced to pass 100% of 

loss to subcontractor
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NV NV –– Indemnity Indemnity 
GFSMGFSM

• GFSM
– I paid money to claimant and I want out

• NRS 17.245 bars both contribution and 
equitable indemnity claims if a good faith 
settlement is reached 

• express indemnity claims are not barred 
by a good faith settlement 

NV NV –– DamagesDamages

• Chapter 40 Governs
– The reasonable cost of any repairs already 

made
– The reduction in market value

• Can get cost of repair, and
– The loss of the use of all or any part of the 

residence;
– The reasonable value of any other property 

damaged
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NV NV –– DamagesDamages
• Any additional costs reasonably incurred by the claimant, 

including, any costs and fees incurred for the retention of 
experts to:

– Ascertain the nature and extent of the constructional defects; 
– Evaluate appropriate corrective measures to estimate the value of loss 

of use; and
• the cost of temporary housing and
• Any interest provided by statute. NRS 40.655
• Attorney Fees and Costs can be awarded to the prevailing 

party. 
• No punitive damages
• Mechanisms to allow defendants to become prevailing parties

NV NV –– Right to RepairRight to Repair

• Right to Repair (NRS sections 40.640-
675)
– Successful Party 
– Notice
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AZ AZ --Strict LiabilityStrict Liability
Not by claimant against BuilderNot by claimant against Builder

• CARSTENS v. CITY OF PHOENIX
(2004) 206 Ariz. 123, 75 P.3d 1081

– The economic loss rule bars a party from 
recovering economic damages in tort unless 
accompanied by physical harm, either in the 
form of personal injury or secondary 
property damage 

• No Negligence; no Strict Liability
• Only contract claims against Builder

AZ AZ -- Joint & Several LiabilityJoint & Several Liability

• ARS 12-2506.  Abolishes joint and 
several liability unless:

– Both the party and the other person were 
acting in concert.

– The other person was acting as an agent or 
servant of the party.

– The party's liability for the fault of another 
person arises out of a duty created by the 
federal employers' liability act.
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AZ AZ –– General IndemnityGeneral Indemnity
but read itbut read it

• When language in an indemnity agreement does not 
specifically discuss what effect the indemnitee's 
negligence has upon the obligation to indemnify, the 
agreement generally is considered a general 
indemnity agreement.

– Under such an agreement, the general rule is that an 
indemnitee is entitled to indemnification for a loss 
that results in part from an indemnitee's passive 
negligence, but not for a loss that results from an 
indemnitee's active negligence.

• However, while the rule should generally be followed, a 
mechanical application of the rule should not be 
followed because it may prevent an indemnity 
agreement from being enforced as intended.

AZ AZ –– Specific IndemnitySpecific Indemnity

• Court held the following indemnity language 
was sufficient to hold the indemnitor liable for 
all of the indemnitee’s passive and active 
negligence:

– indemnify and hold Lessor harmless ... against any 
and all claims ... [and] expenses (including 
attorneys' fees) ... arising [from] ... any accident or 
other occurrence in or about Premises, when such 
injury ... shall be caused in part or in whole by ... the 
act, neglect, fault of or omission of any duty ... or 
negligence of Lessee...." 
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AZ AZ –– DamagesDamages

• Damages for defects in dwelling unit (Cost of 
Repair) can be recovered in Contract action, 
NOT in Negligence based action.

• Court shall award the successful party 
– (1) reasonable attorney fees, 
– (2) reasonable expert witness fees and 
– (3) taxable costs

AZ AZ –– Right to RepairRight to Repair

• Right to Repair (ARS sections 12.1361-
1366)
– Successful Party 
– Notice
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Lessons LearnedLessons Learned

• Customer Service
• Documentation

– 10 years +
– Contracts, insurance policies
– Photographs, videos

• Warranty Coverage
– Owner Purchased
– Seller Provided
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Notes
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