
1

Your Resource for Risk
and Insurance WisdomTM

EI
IRMI Construction 
Risk Conference

Years of
Innovation

W
o

rk
sh

o
p

 M
3

Workshop M3

Monday, October 9, 9:00 a.m.–noon and 1:30–4:30 p.m.

WORKERS COMPENSATION UPDATE

“Legal Trends and Developments in
Workers Compensation”

Presented by

James E. Pocius
Shareholder

Marshall, Dennehey, Warner,
Coleman & Goggin

For contractors operating across state lines, managing the workers compensation
risk requires staying abreast of developments in state laws as well as available op-
tions for insuring this exposure. This session takes a look at both of these issues,
starting with a review of relevant workers compensation court decisions and legisla-
tive actions. The second half of the workshop will review funding options for con-
tractors, with an emphasis on the increasingly popular large deductible programs.

➢ Reviews recent legislative changes that impact contractors operating in af-
fected states. 

➢ Highlights recent developments in the interpretation and application of work-
ers compensation statutes. 

➢ Examines contractors’ options with regard to large deductible programs and
individual and group self-insurance.

Copyright © 2006 International Risk Management 
Institute, Inc.
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James E. Pocius
Shareholder

Marshall, Dennehey, Warner, Coleman & Goggin

Mr. Pocius is a cospeaker for Workshop M3, “Workers Compensation Update,” on Monday. As a share-
holder in the Scranton, Pennsylvania, office of Marshall, Dennehey, Warner, Coleman & Goggin and a
member of the firm’s workers compensation department, he supervises the workers compensation at-
torneys in the firm’s Scranton, Allentown, Williamsport, and Harrisburg offices. His practice is dedicated
to the full-time litigation of workers compensation claims, including Medicare Set-Asides, federal black
lung claims, and employers liability claims. He exclusively represents insurance companies and self-in-
sureds. His experience includes full file development and litigation in the United States District Court for
Middle District of Pennsylvania, Court of Common Pleas, Third Circuit Court of Appeals, Federal Black
Lung Administrative Law Judges, Workers Compensation Judges, and Appellate Courts in the Common-
wealth of Pennsylvania. 

Prior to joining Marshall, Dennehey, Warner, Coleman & Goggin, he was in private practice specializing
in defense of civil litigation, workers compensation, and federal black lung. He was associate solicitor of
the City of Scranton from 1988 until 1990. He was associate professor at Marywood College, teaching
workers compensation in the ABA-approved legal program from 1987 until 1997. He has also served as
an associate attorney with Lenahan & Dempsey, P.C., in Scranton; as a legal clerk to the Honorable
James J. Walsh, Judge of the Court of Common Pleas of Lackawanna County; and as a member of the
legal staff at Dollar Savings Bank in Pittsburgh.

In addition to numerous in-service presentations dealing with workers compensation and federal black
lung issues for various employers, insurance companies, and self-insured administrators in Pennsylva-
nia, Mr. Pocius has addressed the Pennsylvania Bar Institute and the CPCU Society on several occa-
sions. He has also been a speaker for the American Bar Association, the National Workers Compensa-
tion and Disability Conference, and the  National Business Institute and Lorman Business Institute. He
has also been a speaker for Pennsylvania Education Systems, Inc., on numerous occasions. He wrote
“Attorney’s Fees and Penalties” and was coauthor of “Offsets under Act 57” for the Pennsylvania Bar In-
stitute. His article, “Interaction between the Pennsylvania Workers Compensation Act and the Heart and
Lung Act,” was published in the Pennsylvania Bar Association Quarterly and “Subrogation in Workers
Compensation” was published by the Pennsylvania Defense Institute. He was coauthor of “Analysis of
the Federal Coal Mine Safety Act,” written for International Risk Management Institute’s IRMI's Workers
Comp: Coverage, Laws, and Cost Containment; “Defining the ADA,” for the Pennsylvanian magazine,
and “Litigation in Workers Compensation Claims,” for the American Bar Association national magazine,
Compleat Lawyer. Mr. Pocius is also responsible for multiple articles published in the Defense Digest on
behalf of Marshall, Dennehey concerning various workers compensation issues.

He earned his juris doctor degree from the Dusquesne University School of Law in Pittsburgh in 1978,
and his bachelor of science degree in pre-law from Pennsylvania State University in State College in
1974. He was selected for the Dusquesne Law Review, was a student representative from Dusquesne
Law School to the American Bar Association, and was news editor for the law school magazine, Jurist.

He is a member of the American Bar Association and the bar associations of Pennsylvania and Lack-
awanna County, and the Pennsylvania Defense Institute.
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LEGAL TRENDS AND DEVELOPMENTS IN
WORKERS COMPENSATION

James E. Pocius, Esq.
Marshall, Dennehey, Warner, Coleman & Goggin

I. Coverage Issues In Workers Compensation—Can You Rely on the Statutes?

A. Insurance policies in general

1. Basics

2. Common law

3. Does legislation affect policy?

Metropolitan Property & Liability v. Miller, 580 A.2d 300 (Pa. Sup. Ct.) (1990)

B. Workers Compensation Applications Regarding Coverage Issues

1. Independent contractor

2. Leased employee

3. Estoppel

Aero Trucking v. Barnhart, 606 A.2d 655 (Pa. Comm. Ct.) (1992)

C. Workers Compensation Broker Issues

1. Agency

2. Reliance

3. Joinder

Antimary v. KLM Ins. Group, 655 A.2d 659 (Pa. Comm. Ct.) (1995)

D. Workers Compensation Third-Party Agent Issues

1. Reliance

2. Independent contractors

3. Estoppel

Tri-Union Express v. Hickle, 703 A.2d 558 (Pa. Comm. Ct.) (1997)

Pocius
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that a Michigan based employer may take Michigan residents hired in Michigan to 
any state and be afforded workers’ compensation coverage by the Michigan law if 
the injured employee makes a claim for Michigan benefits. The circular goes on to 
state that all employers needed to be made aware that if their employee is in an-
other state, coverage extended by the Michigan policy may not satisfy the insur-
ance requirements of the state where the work is being done and the employer may 
be subject to monetary penalties for failing to carry insurance in that state. The let-
ter concludes that the purchase of a workers compensation policy to satisfy another 
state’s requirement does not negate the Michigan coverage or the resulting premi-
um that may be due. Thus, any employer who is dealing with multiple states should 
carry coverage in the states where the employees are actually working. Purchase of 
insurance in one state may not be adequate for a workers’ compensation claim filed 
in another. 

H. Conclusions

1. Coverage issues in workers compensation cannot be determined by relying on 
the statutes. Case law must be consulted in every situation.

2. While states continue to try to reform workers compensation laws in order to 
keep costs reasonably in check, the federal government, through Medicare, has 
greatly increased the cost of workers compensation settlements. This author 
believes that the costs of these settlements will eventually ripple through the 
industry hardening prices for both primary insurance and reinsurance.

3. There have been no major changes with regard to treatment of independent 
contractors and leased workers. However, the pitfalls of attempting to transfer 
workers’ compensation risk through contract remain. One must be extremely 
careful not to contravene the common law definitions of independent contrac-
tors and leased employees. If the relationship is not absolutely clear, Courts will 
always interpret the parties actions to include coverage for the injured worker.

4. The Coming and Going Rule is still viable under the terms and provisions of 
most workers’ compensation statutes. However, there are numerous exceptions 
to the rule and employees traveling to and from work can easily be included in 
coverage based on the circumstances of the case.

5. It appears the Exclusive Remedy is continuing to be eroded in states where civil 
actions are allowed after intentional misconduct of the employer. On this issue, 
the Courts continue to expand the definition of the employer’s willful negli-
gence. 

However, the Doctrine appears to be strong in cases and states where employees 
are suing the employer for reasons other than willful negligence.

Pocius
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