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Building an Effective Convoy”
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Presented by

Terry J. Galganski
Senior Counsel
Jacobs Engineering Group Inc.

Although the content changes from year to year, this seminar is consistently one of
our most popular sessions. In this session, you will learn strategies for allocating
and insuring risks arising out of your construction projects, with attention to market
conditions and coverage availability. Aimed at those new to construction risk alloca-
tion, but with an eye on current developments, this session is also a good refresher
for veterans.

> Explores key risk allocation mechanisms, including indemnification,
waivers, payment, differing site conditions, delay damages, force ma-
jeure, and more.

> Describes strategies for writing effective contract insurance require-
ments and verifying ongoing compliance.

> Provides an update on efforts by the insurance industry and state legis-
latures to limit additional insured coverage.
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Enterprise Risk Management

* Integrated Management to P
Maximize Stakeholders’ d % >
Value
— Business Risks
— Financial Risks
— Operational Risks
— Risk Transfers

» Executive Level Strategies

Risk Transfer Strategies

« Contract Insurance
Requirements

— “Pot of Money”
Protections

— Risk Transfers
— State Law
Hindrances

 Balanced Realism
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Insurance Requirements

» Imbalanced — Lengthy
Negotiations

* Increased Costs —
Outweigh Benefits

+ Impact — Administrative
Efforts

Industry Contract Forms:
Two Approaches to Insurance Requirements

« Damage Descriptions

« Named Coverage and
Limits

But, with either
approach, a party will
usually require more!
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Client/Contractor Developed
Contract Forms

» Cause Confusion

« Lack Specificity, e.g.,
Additional Insured

» Require Active and
Knowledgeable Contract
Administrative Staff

« Fail to Appreciate Other
Party’s Corporate
Program Characteristics

Building an Effective Convoy
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Building an Effective Convoy

CERTIFICATES OF INSURANCE
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COI — Court Rulings

MAJORITY VIEW:

COI DOES NOT
ALTER POLICY
TERMS

THE “COI” BENDS

e Disclaimers

« Inadequate to
Confirm Applicable
Exclusions

 Authority of Issuing
Party May Not Bind
Insurer
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« ACORD 25 (2001/08) 0% CERTIFCATE OF LAH

ACORD COIl FORM

SIX Disclaimers
— Information only
— Does not amend policy

— Policy terms control, not
parties’ contract

— Al: Need endorsement _ ———
— Subrogation waiver: S T T e BT
Need endorsement

— COI not contract with
certificate holder

e,

COI CASE LAW

» Taylor (1984)
— Majority View

» Sumitomo Marine (2004)
— Agency

» Mountain Fuel Supply
(1991)

— Manuscript COIl and
Constant Vigilance

« Geier (1992)

— Waiver
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COI CONVOY ELEMENTS

« Assess Own Contract
Administration
Resources

» Specify COlI Form To
Be Used

* Determine COI Issuer

» Establish Endorsement
Attachments

» COIl Provisions in
Contract Forms

ADDITIONAL INSURED
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ADDITIONAL INSURED -
CERTAIN RELATIONSHIPS

« Al vs. Indemnities:
Direct vs. Indirect
Insurance Coverage

 Anti-Indemnity
Statutes: Most Allow
Al While Imposing
Indemnity
Prohibitions

« Policies Where Al Is
Available

ADDITIONAL INSURED -
POLICIES

- CGL: YES*

« Business Auto: Yes
(Built into Policy)

» Professional
Liability: No
« CPL: Maybe
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ADDITIONAL INSURED STATUS -
CGL POLICY

Some History

— Insurers’ Original Intent

— Demand and Competition
Impact

— “Arising Out Of”: Broadly
Interpreted

— Additional Insured Cover
can be greater than

Contractual Liability
Coverage

ADDITIONAL INSURED -

CASE LAW

« CG2010(11-85)
— “Arising out of” — Al’s
Sole Negligence Too
— Provides Al with

Completed Operations
Coverage

* Non-ISO COls:
— Narrower Al Coverage
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ADDITIONAL INSURED EVOLUTION

« CG 20 10 (11-85) — Liability arising
out of “your work™ by or for the
named insured

« CG 20 10 (10-01) — Liability arising
out of your ongoing operations

« CG 2010 (07-04) — Liability caused
in whole or in part by your or your
subcontractors’ acts or omissions

21

Al CONVOY ELEMENTS

Specify Additional
Insured Coverage

— Some Insurers Continue
To Give Broad Coverage

— Some Insurers Will Not
Give Broad Coverage
— Few Anti-Indemnity

Statute Restrictions (e.g.
Oregon)

22
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PRIMARY REQUIREMENT

= e
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PRIMARY — ADDITIONAL INSURED
RELATIONSHIP

« Without Primary: Two
CGL Policies May
Respond

» With Primary: Complete
Risk Transfer, Subject to
Afforded Al Coverage
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PRIMARY - OTHER CONSIDERATIONS

_ ~_+ Automatic under ISO
hﬁ CGL Policy Form*
il « Some Insurers Still

Pursue Pro-Rata

« Sister Requirement:
Non-Contributory - ?

25

PRIMARY CONVOY
ELEMENTS

« Establish Corporate
Insurance Program To
Be Excess

* Require Other Party’s
Insurance To Be
Primary in Contract

+ IF Noncontributory
Language is Used —
Define It Properly

26
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CONTRACTUAL LIABILITY
COVERAGE

27

CONTRACTUAL LIABILITY

— INDEMNITY

Types of Indemnities
(To Pay For)

—LIMITED
—INTERMEDIATE
—BROAD

28
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CONTRACTUAL LIABILITY

- POLICIES

« CGL: Yes

» Business Auto:
Yes

* Professional
Liability: No
« CPL: Maybe
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INDEMNITY - ENFORCEABLE?

« Case Law: “Clear and
Unequivocal” or
“Express Negligence”

 Anti-Indemnity
Statutes:
— 44 States
— Void: Sole or Partial

— Common Exception:
Insurance Contracts
30
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CONTRACTUAL LIABILITY

— CGL APPROACHES

(1) Broad Form Coverage —
Built-In Since 1986

(2) Contractual Liability
Limitation Endorsement,
CG 21 39 (Since 1998)

(3) Insured Contract
Definition Amendment,
CG 24 26 (Since 2004)

Z///
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CONTRACTUAL LIABILITY
CONVOY ELEMENTS

« Simply state the
requirement

« Coverage depends
on applicable anti-
indemnity statute or
case law and the
indemnity sought

32
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WAIVER OF RECOVERY
RIGHTS

33

 Three General Rules

+ WC/EL*, Auto, CGL and

» Additional Insured

* Indemnity Relationship

WAIVER OF RECOVERY
RIGHTS

PL: Implied Waivers
BEFORE Loss

Relationship

34

23

Galganski




WAIVER OF RECOVERY
RIGHTS CONVOY ELEMENTS

« Demand WC/EL
Waiver of Subrogation
Endorsement from
Other Party*

e Include Waiver of
Recovery Rights
Provision in Contract*

35

REQUESTED LIMITS

36
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REQUESTED LIMITS

Two Criteria

— Contracting
Party Only
— Risk-Driven
Exception

REQUESTED LIMITS CONVOY
ELEMENTS

« Demand Reasonable
Limits Mindful of
Market

 |f Necessary, Pay
Costs for Additional
Limits or OCP Policy

38
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COVERAGE AFTER
COMPLETION

COVERAGE AFTER
COMPLETION

Problematic

— Impractical
—Misplaced Focus
— CGL Exclusions
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POST COVERAGE CONVOY
ELEMENTS

« Address via
Prequalification

* Require Completed
Operations Coverage

 If Impose, Understand
its LAST RESORT
Nature

CONTRACT INSURANCE
REQUIREMENTS:
BALANCED REALISM

27 Galganski




BALANCED REALISM

Client Enterprise Risk
Management
Philosophy

COIl Form to Require

Administrative
Resources

Available Coverage in
Market

Costs Willing to
Expend for Above
Factors

43
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LIMITED INDEMNITY FORM

Contractor agrees to defend, indemnify and hold harmless the Owner against all
third party claims and damages for bodily injury and property damage arising out
of the Contractor’s work to the extent caused by the negligent acts or

omissions of the Contractor and its subcontractors.
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INTERMEDIATE INDEMNITY FORM

To the greatest extent permitted by law, Contractor agrees to defend, indemnify
and hold harmless the Owner against all third party claims and damages for
bodily injury and property damage arising out of the Contractor’s work, whether
such injury to persons or damage to property are due or caused to be due by the
negligence of the Owner, except for such injury or damage that has been

caused by the sole negligence of the Owner.
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BROAD INDEMNITY FORM

To the greatest extent permitted by law, Contractor agrees to defend, indemnify
and hold harmless the Owner against all third party claims and damages for
bodily injury and property damage arising out of the Contractor’s work, whether
caused by the acts or omissions, including but not limited to the sole

negligence, of Owner.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left
blank. If you print this file, we suggest that you set your printer to duplex.
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