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Despite a strong initial interest, the market for project professional liabili-
ty insurance has all but dried up, and the few insurers who still offer this
coverage do so under strict guidelines. The reasons behind the insurance
industry’s reluctance to participate in this market are complex, but the
bottom line for design-build participants is that their insurance coverage
may not match up to their liabilities under the contract. With panelists
representing the construction, design, legal, and insurance communities,
this session presents a lively discussion of issues that impact the discon-
nect between design-build construction and project-specific professional
liability insurance.
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David J. Hatem, PC

Attorney
Donovan Hatem LLP

Mr. Hatem is panel moderator for Workshop K, “Design-Build Risks and Professional Liability Insurance:
A Disconnect,” on Wednesday morning. He is a founding partner of the Boston-based law firm Donovan
Hatem LLP, where he leads the firm’s Professional Practices Group in its representation of engineers, ar-
chitects, and construction management professionals. Mr. Hatem is nationally recognized for his exper-
tise in the law related to the design and construction industry. He has provided risk management strat-
egies and advice for many of the major public construction projects that have taken place across the
country, including Massachusetts Water Resources Authority’s Boston Harbor Cleanup Project, Massa-
chusetts Water Resources Authority’s Metrowest Tunnel Project; Massachusetts Highway Department’s
Route 3 Design-Build Project; Massachusetts Bay Transit Authority’s Greenbush Project; Massachusetts
Turnpike Authority’s Central Artery/Tunnel Project; New York City’s East Side Access Project; New York
City’s Second Avenue Subway Project; L.A. Metro’s Red Line and East Side Extension Projects; Seattle’s
Sound Transit Project; Milwaukee Metropolitan Sewage District’'s Deep Tunnel Project; Dallas’ DART
Light Rail Transit Project; and Houston Rapid Transit Project. Mr. Hatem serves as legal counsel to the
American Consulting Engineers of Massachusetts, American Council of Engineering Companies of Mas-
sachusetts, and general counsel for Design Build Institute of New England, Inc. He is a member of the
Massachusetts and American Bar Associations and the American Society of Civil Engineers. He is a pro-
lific writer, having authored over 200 papers published in a wide spectrum of technical, business, and
legal journals as well as two books.

Mr. Hatem is also an instructor at Tufts University, where he teaches a course titled “Legal Aspects of
Engineering Process.”
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DESIGN-BUILD RISKS AND PROFESSIONAL
LIABILITY INSURANCE: A DISCONNECT

David J. Hatem, PC
Donovan Hatem LLP

INTRODUCTION

On many large design-build projects Owners and Construction Contractors leading the
Design-Build Team specify or require the procurement of project-specific professional liability
insurance (“Project-Specific Insurance”) with limits of $25 million or more. In contrast, on Design-
Bid-Build Projects of comparable size and complexity, it is relatively unusual for Project-Specific
Insurance, or Project-Specific Insurance having such relatively high limits, to be required or
procured. A fair question open for discussion is why the perceived need for Project-Specific
Insurance with substantial limits on Design-Build projects but not for comparable Design-Bid-
Build projects?

DESIGN-BUILD

Much has been written by Design-Build Institute of America and others about the positive
attributes of the Design-Build delivery method. When it comes to risk of errors/omissions claims
and professional liability exposure of design professionals, the proponents of the Design-Build
method point to the reduction and liability exposure due to the collaboration and interaction of
contractors and designers in the design and construction process. In theory at least, this point
makes sense and appears to be grounded in logic. However, the reality — especially the reality in
the context of claims experience under Project-Specific Insurance policies issued on Design-
Build projects is something drastically different — so why?

For the purposes of this discussion, we will focus on Design-Build in which the Design-
Builder is non-integrated, i.e. separate design and construction firms, in a tiered or vertical (prime
or subconsultant) or joint venture relationship between a construction contractor(s) and one or
more design professionals.

One clear advantage of Project-Specific Insurance on Design-Build projects is that it
allows the prime Design-Builder and the Project Owner to agree to certain more owner-favorable
risk allocation and commercial and other contract terms having confidence that certain
contingent risks and exposures of the Design-Build Team will be covered by Project-Specific
Insurance. So far as this contractual reasoning goes, it is fine. The problem arises when
attempts are made to transfer risk to Project-Specific Insurance that was never intended to be
covered by such insurance.
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Are there any heightened professional liability risk exposures on Design-Build projects
that especially warrant project-specific insurance with limits substantially in excess of the
professional liability insurance limits that would typically be required under practice insurance on
a comparable project utilizing the Design-Bid-Build method? In response to this question, the
following risks, among others, may be identified:

1.

Design-Development-Risk: This risk involves the likelihood that the Design-
Builder may incur additional costs or time due to “disconnects” between the
Design-Builder’s bid expectation regarding owner-design criteria/requirements
and the design ultimately required by the Owner or others (e.g. regulatory
authorities or other project stakeholders or consultants). This risk translates into a
professional liability exposure when the design professional member of the
Design-Build Team misunderstands the RFP design criteria/requirements or fails
to appropriately progress the development of same in the design development
process. Relative to design development risk exposure, the claims experience on
Design-Build projects covered under their Project-Specific insurance typically
involves an admixture of damages due to imprudent estimating of the Design-
Builder, inadequate bid contingencies and, potentially, professional negligence of
the design professional in understanding and/or developing the Owner’s design
criteria or related requirements. In many instances, claims in this risk category
are attributable to bidding and contracting commercial risk exposure of the
Design-Builder which (a) do not involve any professional liability of the design
professional and/or (b) would not be covered under any insurance policy, as they
are typically considered “business risk”. For design professionals defending such
claims, the betterment or value-added defense generally is not available.
Application of the professional standard of care in the context of preliminary
design services generally is more forgiving than in the context of final design risk.
Thus, while design development risk and Design-Build is substantial, proof of
professional liability is a substantial hurdle to recovery based on the professional’s
departure from the standard of care (or any other loss or damage covered under a
Project-Specific Insurance policy).

Fast Track. In the context of Design-Build Projects, fast track typically involves
the process in which construction commences prior to the completion of all design
and final (coordinated) construction documents. It is generally recognized that
professional liability exposure for design professionals (e.g. omissions and errors
due to design incompleteness or lack of coordination) is substantially greater on
projects utilizing the fast-track approach — and this is true on both Design-Build
and Design-Bid-Build Projects. In any event, as in the case of design
development risk, application of the professional standard of care in the context of
the fast track approach should take into account and “forgive” professional liability
exposure based on higher (but reasonably anticipated) errors/omissions due to,
by definition, incomplete and uncoordinated design inherent in the fast track
approach.
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3. Increased Risk of Professional Liability Exposure Due to Ineffective Risk
Allocation in Prime Design-Build Agreement. Design-Builders, especially in the
Contractor-Led approach, may perceive the need for substantial Project-Specific
insurance limits in order to have a source of “downstream” or “lateral” recovery
against design professional team members in circumstances in which the Design-
Builder’s right of recovery against the Project Owner is either foreclosed or
unreasonably limited. Examples of such ineffective risk allocation that may lead
to professional liability claims include the failure to include a differing site or
concealed condition clause in the prime agreement (which has the effect of
transferring all risk exposures for the “unknowns” to the Design-Builder), or
provisions obligating the Design-Builder to warrant the completeness, adequacy
and accuracy of design which it is contractually obligated to produce (regardless
of whether design defects are the result of professional negligence). While it is
surely accurate to state that these inappropriate and unfair risk allocation
approaches do increase the exposure of the Design-Builder, it is quite another
matter, and inaccurate, to conclude that such exposure should and can provide
the basis for a professional liability claim against the design professional team
member, much less a claim that can or should be covered by Project-Specific
Insurance.

CLAIMS EXPERIENCE UNDER PROJECT-SPECIFIC INSURANCE ON DESIGN-BUILD
PROJECTS

In the last few years, professional liability insurers underwriting Project-Specific Insurance
on Design-Build projects have experienced a number of claims from Contractor-Led Design-
Builders against design-professional team members, many of which appear to be driven by the
perceived need to recover from the policy as a contingent fund for imprudent bidding judgments
or incorrect or inadequate project planning and management decisions, neither of which has
anything to do with genuine professional liability exposure of the design professional. These
types of claims tend to be asserted as early as the beginning of the design-development process
and frequently thereafter throughout project execution. In addition, perhaps motivated or
encouraged by the substantial amounts of available coverage limits under the Project-Specific
Insurance, these claims tend to be significant in dollar value. Many of the claims involve losses
or expenses that traditionally are not covered by any form of liability insurance — professional
liability or otherwise. In many respects, this claims experience evidences an abuse of the
salutary objectives and value of project-specific insurance. As a result, many professional
liability insurers have withdrawn from the Project-Specific insurance market, especially on
Design-Build projects.

ROLE OF THE PROFESSIONAL LIABILITY INSURANCE INDUSTRY

To be the sure, the insurance industry has facilitated the adverse claims experience under
Project-Specific Insurance issued on Design-Build projects by underwriting coverage on terms
that tend to encourage such claims. For example, naming the Design-Builder (if an entity other

Hatem




than the design professional) in an insured status, deleting the insured v. insured exclusion and
providing coverage for non-negligent acts, errors or omissions — individually and/or collectively
create the opportunities for claims agendas and attempts to transfer to the design professional
and the professional liability insurer exposures and risks (and especially on a Design-Bid-Build
project) would not result in either professional liability of the design professional or claims
covered by professional liability insurance.

LEGITIMATE NEED FOR PROJECT-SPECIFIC INSURANCE ON DESIGN-BUILD PROJECTS

Unquestionably, there is a legitimate need for Project-Specific Insurance on Design-Build
Projects. Indeed, it would be an extremely negative development were all professional liability
insurers to withdraw from the Project-Specific Insurance market as a result of some of the
abuses and agendas evidenced by some of the adverse claims experience to date under Project-
Specific policies issued on Design-Build projects. The more appropriate responses are to restrict
policy terms to (a) provide coverage for genuinely negligent-based professional liability
exposures, (b) maintain the insured v. insured exclusion, (c) limit the (non-insured) Design-
Builder’s ability to pursue claims against design professional team members and provide sub-
limits for such claims, with higher self-insured retentions; and (d) restrict coverage limits to $10
million.
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