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Despite a strong initial interest, the market for project professional liabili-
ty insurance has all but dried up, and the few insurers who still offer this
coverage do so under strict guidelines. The reasons behind the insurance
industry’s reluctance to participate in this market are complex, but the
bottom line for design-build participants is that their insurance coverage
may not match up to their liabilities under the contract. With panelists
representing the construction, design, legal, and insurance communities,
this session presents a lively discussion of issues that impact the discon-
nect between design-build construction and project-specific professional
liability insurance.
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DESIGN-BUILD RISKS AND
PROFESSIONAL LIABILITY:
A DISCONNECT

David J. Bresnahan
Lexington Insurance Company

One thing is clear in evaluating project-specific professional liability results on design-build
projects between 1994 and 2001: many underwriters lost a lot of money. The challenge for
underwriters going forward is assessing historical loss drivers and determining what changes
(if any) will result in materially better results.

In no particular order and to varying degrees, the loss drivers are believed to be:

(1) The mere existence of project insurance motivated claims. Project policies were
presented/sold as something more than standard professional liability insurance.

(2) Terms and conditions were too broad. Insureds included not only lead design pro-
fessionals and their design subcontractors but also included nontraditional insureds
such as owners and their nondesign consultants, contractors, and at-risk construc-
tion managers and their construction subcontractors. Terms and conditions cast ei-
ther broad or ambiguous scope of coverage. Insureds were allowed to bring claims
against each other under the policy. (Loss driver #2 might explain how loss driver
#1 manifested.)

(3) Design-build delivery by definition (as compared to design-bid-build) puts A&Es in a
different, more vulnerable contractual position.

(4) Design-build generally presents high exposure “opportunity” when a combination of
fast-track delivery and inequitable contractual agreements exist.

(5) Certain prime design-build construction contractors adopted a practice of viewing
project-specific coverage as a design and construction contingency fund. They de-
veloped and implemented an aggressive professional liability claim strategy against
their design professional consultants.

There is no doubt design-build is well situated for a project-specific coverage solution. Many
projects are done via joint venture, which screams for a project-specific insurance product.
Even projects with responsible risk allocation often still present complex design require-
ments, tight schedules, large construction costs, and a long period of exposure. The alterna-
tive to financially secure, dedicated insurance for these jobs is reliance on a fragmented, con-
stantly “evolving” practice A&E market. So if project insurance is the ideal solution for
design-build, what needs to change so underwriters will take on this exposure at commer-
cially supportable costs? Just as important, what needs to change so stakeholders (owners,
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ractors, and design professionals) each feel well represented and well served by the

project-specific approach? Some thoughts:

I.

I1.

I1I.

JAVA

Owners need to have reasonable approaches to risk allocation.

We had a client evaluate a job where the owner had hired engineers, management
consultants, and attorneys to draft scopes of work and contracts that moved all the
project risks to the design-builder. The owner had spent $5 million in fees to pro-
cure an $80 million project. That was roughly 10 times the amount our client spent
in preparing a Statement of Qualifications, completing a conceptual design, bidding
the project, preparing a proposal, and negotiating the contract. Owners need to
embrace the original driving force of design-build; that being to shorten schedule
and lower costs through collaboration. Owners who are counseled to shed all of
their risks to the design-builder should challenge those same advisors on the
project’s insurability.

Owners and contractors need to have reasonable expectations of coverage.

Underwriters are back to the basics on project-specific insurance and prudently
should be only prepared to insure traditional, negligence-based legal liability of li-
censed design professionals involved on the job. Underwriters are not interested in
covering “general contractor risks” such as bidding errors, construction means and
methods, estimating quantities and costs, cost growth due to the normal process of
design development, faulty workmanship, or supervision of construction subcon-
tractors. Same can be said for “owner risks” such as differing site conditions. The
traditional A&E professional exposure that remains is still significant and substan-
tially insurable, demonstrating the value of the project-specific approach.

Underwriters need to underwrite, control the variables and volatility

As respects I. above, underwriters need to evaluate risk allocation with an attitude
toward declining offenders and rewarding fair, equitable approaches with reason-
able quotes. Consistent with II. above, coverage, terms, and conditions must be
clear and understood in advance. Underwriters should devote significantly more at-
tention to the claims assertion history of design-build contractors who are involved
in the proposed project. Legitimate claims are what the project-specific policy is in-
tended to cover; efforts to abuse that coverage through aggressive claims that are
genuinely due to the design-build contractor's poor project planning, pricing, or ex-
ecution should be researched, identified, and given appropriate consideration in the
underwriting process.

Design professionals should be part of the process.

In the past, design professionals sometimes felt like second-class citizens in project
insurance transactions. They ended up on policies as a first named insured or addi-
tional named insured, but may not have contributed to the negotiations nor final
terms and conditions. Because project professional claims are often theirs to bear
in terms of satisfying the SIR and in terms of their historical loss experience/repu-
tation, it is easy to see why some viewed project insurance as running counter to
design professional interests. Obviously this does not need to be the case. Design
professionals should be at the table and as a result can find alignment of project-
specific protections with their firm’s interests and their contractual risk allocation
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negotiations. Further to the point on alignment of interests, underwriters that intro-
duce a stop-and-review approach to project insurance provide design professionals
opportunity to engage owners and contactors in up-front discussion of “nontechni-
cal/external” risk drivers like budget, contingency, schedule, etc., that design pro-
fessionals might otherwise not have in design-build delivery. Lastly, design profes-
sionals need not accept gaps and incongruities between project placements and
their annual practice coverage. The market for annual practice insurance includes
underwriters who recognize the dynamics of the project-specific market and pro-
vide practice coverage tailored to those challenges. The market includes policies
that do not carry project exclusions and affirmatively respond to difference-in-con-
dition, difference-in-limits, difference-in-deductible gaps between project policies
and a design firm’s practice insurance.

If stakeholders embrace I.-1V. above, underwriters should be able to make a market
at commercially viable attachments and premiums. The key will be for stakeholders
to “get real” on objectives and expectations and engage underwriters with the
above in mind.

While a limited market, project-specific policies continue to evolve. Products are
available specifically in the name of designer professionals for their legal liability.
Other products are available in the name of the design-build contracting entity (for
their legal liability stemming from underlying negligence of licensed design profes-
sionals). Different approaches match up to different goals of the stakeholders.
Sometimes design-build contactors want to be protected by name and are prepared
to stand united under project insurance with design subcontractors (i.e., know they
can’t bring claims against designers under the policy). Other times design-build
contactors are taking major financial exposure to the negligence of design subcon-
tractors and forgo being named, forgo having coverage in exchange for their ability
to make a claim against the project policy. Either scenario would need to be under-
stood and acceptable to owners and design professionals in the mix. Either scenar-
io needs to be tested against design professional practice insurance. Either scenario
would need to be vetted by underwriters for the acceptability of risk allocation, in-
tent, and consistency with I.-IV. above.

Lexington is committed to the project-specific market and to finding ways to im-
prove the underwriting process and the quality of coverage terms and program,
and enhancing the reasonable expectations of its insureds involved in design-build
projects.
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