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Despite the best of intentions in arranging comprehensive builders risk insurance,
major deficiencies in coverage often go undetected until a loss occurs and the claim
is in the process of being adjusted. This session examines the coverage typically
provided by builders risk insurance, including business income and soft costs asso-
ciated with delay in completion, and the myriad issues that sometimes arise after a
loss that can significantly impact coverage. The second half of the session provides
an intriguing case study of a builders risk claim involving a partial collapse of a sub-
way tunnel under construction beneath Hollywood Boulevard. This workshop will re-
view key elements of builders risk insurance coverage; identify issues that may
arise after a loss that can significantly impact coverage; examine common coverage
issues in a major construction defect claim; and outline the doctrines courts apply
when deciding defective workmanship and consequential loss issues in builders risk
insurance disputes.
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Notice and Procedural Issues

• Prompt Notice of Claim

• “Notice of event of loss or damage”

• Sworn Proof of Loss

• Policy requirements

• Statute of Limitations

• How it is applied and tolled

30

Statute of Limitations

• Insurer responded in October 1994 that “we will 
be investigating the claim, its cause, resulting 
damage and how they relate to your coverage.
This is not a denial of your claim.”

• Insurer responded in June 1995 that it hired an 
expert and that “as soon as we have the 
opportunity to receive a formal report from him, 
we will be in contact with you to further discuss 
the matter.”

• October 1997. Expert’s report completed.
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Statute of Limitations

• Insurer argued in arbitration that MTA’s
claim was barred by statute of limitations.

• Policy had a one-year time period to file 
suit.

• Insurer also cited the four-year statute of 
limitations for contract claims.

32

Statute of Limitations

• “Equitable tolling when the insurer has 
received timely notice of the loss and thus is 
able to investigate the claim.” Prudential,
51 Cal. 3d 674,691 (1990).

• Estoppel to assert statute of limitations due 
to “insurers unmistakable duty to advise its 
claimant insureds of applicable claim time 
limits.” Spray, Gould, 3 Cal. App. 3d 446, 
448 (1970).
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Defining the Insured Property

• Insured Property means all materials, 
equipment, machinery and supplies owned 
by the Insured or for which the Insured shall 
be liable or have assumed liability, provided 
the value of which has been included in the 
Estimated Total Project Value shown in the 
Schedule

34

Defining the Insured Property

• The “Schedule” of the Project Value did not 
include any money for the cost of the 
Project Engineer and apportioned only a 
part of the cost of the Construction Manager

• Insurer argued that the cost of repairing 
Insured Property did not include any 
engineering costs and only partial CM costs 
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Defining the Insured Property

• Exclusion for “Existing Structures”

• Did not specifically list “streets, curbs, 
sidewalks and gutters”

• Ambiguous exclusions are interpreted 
against the insurer in most cases

36

Reductions in Coverage

• Current policy required cost of Insured 
Property to be included in Project Value

• City streets, sidewalks, curbs and gutters 
were not included in the Project Value

• Prior BRI policy from same insurer 
provided coverage for property for which 
the Insured had assumed liability regardless 
of Project Value
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Reductions in Coverage

• “An insurance company is bound by a greater 
coverage in an earlier policy when a renewal 
policy is issued but the insured is not notified of 
the specific reduction in coverage.” Fields, 163 
Cal. App. 3d 570, 579 (1985).

• “A general admonition to read the policy for 
changes in coverage is insufficient.” Davis, 223 
Cal. App. 3d 1322, 1332 (1990).
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Sue and Labor

• Lawful and necessary for insured to sue and 
labor in defense of the property

• Separate and supplementary insurance

• Purpose is to prevent a threatened loss for 
which the insurer would be liable if it 
occurred

• No coverage if exclusion means that insurer 
would not be liable
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Defective Workmanship

• “Mere” defective workmanship

• Accidents and fortuity

• External causes

• Express exclusions

• Inherent vice and latent defects

40

“Mere” Defective 

Workmanship

• BRI usually requires “physical” loss or 
damage

• Defective or faulty initial design or 
construction may not be“physical” loss

• Failure of faulty part may be physical loss

• Distinction can be subtle
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Accidents and Fortuity

• Insurance commonly understood to cover 
“accidents” or “fortuitous” loss or damage

• BRI policies typically do not use these 
words

• Objective test: inevitable damage from 
inherent defect

• Subjective test: chance event so far as 
known to parties
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External Causes

• Many cases historically have imposed a 
requirement that loss must be caused by an 
event external to the insured property

• BRI policies typically do not have an 
express limitation for “external” causes

• Defective workmanship is not external 

• New cases reject an “external” cause limit
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Express Exclusions

• Typical in BRI policies

• ALS exclusion: Making good faulty 
workmanship, but does not apply to resulting 
damage

• Broad exclusion: All loss or damage caused by 
or resulting from defective workmanship

• Middle: Excludes damage caused by defective 
workmanship but includes resulting damage to 
other property
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Inherent Vice and Latent 

Defects

• Typical BRI exclusion

• Failure before normal life and defect is not 
apparent upon a reasonable inspection

• Typically no “resulting damage” exception 
from the exclusion

• This exclusion may impose an “external”
cause requirement
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Consequential Loss Exclusion

• Typical BRI exclusion

• “Consequential” is very vague term as all 
damage is a consequence of an injurious act

• Classic definition is “lost profits”

• Economic damage caused by an insured 
peril is deemed “not consequential”

• Delay costs and overhead not consequential

46

Consequential Loss Exclusion

• Cost of obtaining access to repair damaged 
property may be considered as cost of repair 

• “Once covered property is damaged … the 
insured is covered for the cost of accessing 
the problem.” Keenan v. Lloyd’s

• Providing access for certain repairs may 
require delaying or accelerating otherwise 
unrelated work activities
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Conclusion

• BRI is a crucial part of a construction 
project

• Significant exclusions and exceptions affect 
“all risks” coverage

• Important differences in specific policy 
terms and exclusions can significantly affect 
scope of coverage




