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Home builders have suffered dramatic fluctuation in the cost and availability of
insurance coverage. Largely due to the proliferation of construction defect liti-
gation, many insurers have stopped writing coverage for certain categories of
residential construction, and those that will write the coverage are likely to
have placed some serious restrictions on the scope of coverage. Certain en-
dorsements that used to be easy to obtain have all but disappeared from this
market segment, and new exclusionary endorsements have taken their place.
While certain regions of the country have been more dramatically affected
than others, home builders nationwide have experienced a loss of coverage
options. In this session, a specialist in insuring home builders will outline the
current markets for this segment of the construction industry, including certain
regional issues. A risk manager will then describe techniques for controlling
risks, including subcontractor selection, contract insurance requirements, and
other strategies. Finally, a construction and quality expert will outline new
methods for identifying construction risk, how builders risk can be quantified,
and what steps home builders are taking to improve the durability and safety
of homes. 
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The Crisis Has Many Causes
Construction Defect Suits
Long History of Unprofitability
Catastrophic Damage Awards
Long Tail Liability
Growing Sources of Liability
Carrier Failures
Carrier Financial “Downgrading”
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Construction Defect Suits
Losses Average $4 : $1 premium
Defense Costs Average $2 : $1 indemnity
Plaintiffs’ Attorneys Actively Solicit Suits
Exposure Defies Actuarial Projection
Long Tail Exposure
Unrealistic Buyer Expectations

Unprofitable Market Segment
Poor/Uninformed Underwriting
Prior Soft Market
Poor claims handling increased company 
payouts
Aggregation of Risk
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Long Tail Liability
Patent Defects

Apparent with reasonable inspection
Statute of Limitations requires claim to be submitted within    
x years of project completion (usually short, e.g., 2 or 3 years)

Latent Defects
Defect is not apparent by reasonable inspection
More time is allowed to submit a claim, in some cases           
10 years after completion (CA).  For comparison purposes,  
AZ is 8 years, WA is 6 years (confirmed by WA supreme court 
in September 2001), and FL is 15 years.

New Liability Theories “du Jour”
Mold
Environmental/IAQ
Unfair Business Practices
Cyber Liability
Product Failures

EIFS
Siding

Lead/Asbestos/Electromagnetic Force



12

The Remaining National Markets (today)
Zurich / PWC
AIG
ARCH
Evanston
Everest
North American Capacity / HBW
American Specialty
ACE
Liberty Mutual
Bermuda-Based Companies

Excess Markets (only)
ACE
AIG
Endurance
Bermuda-based companies
London
Zurich
Interstate
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What the Policies Look Like / Builder Beware
Exclude Losses that occurred Prior to Inception Date
Exclude Mold
Exclude Subsidence
Burning Limits (Defense Inside Limits)
Exclude “Attached” Product
Exclude EIFS
Exclude Prior Work
Claims Made?
Non-concurrency between Primary & Excess
Sub-Contractor Warranties
Substantial Maintenance SIRs (Excess Liability)

What the Policies Look Like / Builder Beware
Exclusions built into forms rather than endorsements
Non-accumulation of Limits
“Close of Escrow” forms (requires “buy-out” coverage)
Lack of Construction Defect Coverage for model homes
Nature of SIR / Deductibles

Per Claim
Per Occurrence
Per Unit

Definition of Occurrence
Some carriers insist on handling claims even within the SIR
“Montrose” Endorsements
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What the Future Holds
Higher SIRs / Deductibles
Posting LOCs to Cover SIRs
Claims Escrow Funds
Third Party Construction Peer Review 
Requirements
Limits on Percentage of “Attached” Work
Carrier Risk Engineering Fees

New Policy Conditions
Wrap-Ups

General Liability
GL / Workers’ Comp

General Liability / Warranty
Mandatory Arbitration

Subcontract Agreements
Sales Agreements

Captives
Finite Risk Programs
Risk Retention Groups
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Regional Differences
Identified “Problem States”

CA, CO, NV, AZ, TX, FL, WA
Differential Pricing
Market Availability

Overview of Liability Issues for Builders
Negligence
Warranty
Strict Liability
Fraud
Breach of Fiduciary Duty 
Statutory Claims



16

Sources of Residential Liability
Construction Defects

Soils

Mold

Environmental Contamination

Fraud (Non-disclosure and Misrepresentation)

Homeowners’ Association Governance Issues 
(e. g., budgets)

Jobsite Injuries

Others

Techniques for Controlling These Risks
B. Land Acquisition

A. Entitlement Review
B. Due Diligence

Marketing
Product Development
Purchasing

Trade Contractor Selection
Contract Administration

Construction Quality Assurance
Customer Service
Claims Handling
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Risk Strategies for Land Acquisition
Title Review, including surveys & plotted 
easements
Soils Investigation
Environmental Assessment
Biological Investigation
Gauge Political Temperature
The Acquisition Documents

Marketing Strategies
Don’t Sell to Problem Homebuyers
Do Not Sell To Attorneys
Cancel Problem Buyers Early
Make Sure You are ADA Compliant
Educate about Fair Housing Obligations
Disclose Until it Feels Stupid
If you make a mistake, offer the buyer his/her 
money back
Manage Buyers’ Expectations early & often
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Product Development
Avoid Past Mistakes
Capture Best Practices in writing/photos
Make sure all field changes get onto 
approved plans
Incorporate Buyer feedback
Solicit design peer review 
recommendations
Talk to the field

Purchasing Strategies
Trade Contractor Pre-Qualification
Make contract forms consistent
Outsource Insurance Compliance
Standardize Document retention
Constantly update scopes of work
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Construction Quality Assurance
Hire Stan & listen to what he tells you!
Issue quality standards & procedures
Hire third party inspectors
Give every employee the ability to stop the 
job to correct a problem
Incorporate loss control suggestions from 
your insurance companies
Tie compensation to customer satisfaction

Customer Care Saves the Day
Happy customers don’t sue you
Defects are never “out of warranty”
Communicate candidly, frequently and 
respectfully
Take decisive comprehensive action 
promptly
Always make sure to “close the loop”
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Claims Handling Tips
Respond in writing to all threats of litigation
Have established procedures and forms for quick 
reference/use by your team
Have pre-approved vendors standing by 
(lawyers, experts, remediation contractors)
Treat mold claims as emergency service items 
(address in 24-48 hours)
Communicate early and frequently with your 
insurance carriers
Keep trade contractors in the loop




