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Kevin Shane
Senior Vice President and 

Environmental Practice Leader
Marsh Risk & Insurance Services

Mr. Shane is copresenting Preconference Workshop 4, “Mold Mitigation and Coverage,” on Monday. He is
a senior vice president and is environmental practice leader of Marsh’s Los Angeles office. He has pro-
vided environmental risk management services in different capacities since 1989. He draws on his ex-
perience as a consultant and environmental underwriter to advise clients on reducing and treating envi-
ronmental risks and liabilities. He provides advisory and placement services to a wide array of clients
including real estate developers, consultants, contractors, manufacturers, chemical distributors, health
care facilities, and transportation facilities. He also provides assistance in property transactions, merg-
ers/acquisitions, and Brownfield and Superfund redevelopments. 

Mr. Shane is responsible for overall environmental practice management and strategic planning, includ-
ing due diligence and environmental consulting services and the negotiation and placement of environ-
mental insurance products. 

His recent projects include worldwide pollution liability placement for a manufacturer with over 300 lo-
cations and an additional 100 divested properties (complicating the issue was historical contamination
at many locations); placement of pollution liability coverage for multiple entities participating in a resi-
dential development at a former Superfund site; and placement of a policy that caps remediation ex-
penses and provides product liability coverage with respect to distributed drinking water for a group of
responsible parties liable for the roughly $150M project. 

Prior to joining Marsh, Mr. Shane was regional underwriting manager at American International Group.
He began his tenure with AIG as a pollution underwriter, a leading provider of environmental insurance,
where he underwrote various pollution lines including site-specific pollution legal liability (PLL) as well
as project policies such as contractor’s pollution liability (CPL) and professional liability. 

Before entering the insurance industry, Mr. Shane provided services as an environmental consultant. He
provided a broad range of services in all three media (air, water, soil) including, for example, an air
emissions quantification survey for a large California air force base. He also provided safety and health
consulting and training both to the firm and the firm’s clients. This prior experience significantly in-
creases his ability to broker programs with a pollution exposure. 

He has conducted numerous site assessments, risk assessments, and emission quantification projects.
He has assisted many property owners and occupants in identifying and evaluating their risk to the en-
vironment/public and to devise and implement environmental controls. 

Mr. Shane is a frequent speaker at industry functions and remediation/redevelopment conferences on
topics such as environmental liability, professional liability, and intellectual property. 

He holds a master of science degree in Industrial Hygiene/Environmental Engineering from the Univer-
sity of Southern California and a master of arts degree in International Relations from California State
University, San Bernardino. He also earned Bachelor of Science degrees in chemistry and biology from
the University of California, Irvine, where he minored in Business Management. He is a licensed insur-
ance broker in the states of California and Nevada. He holds the designations of Chartered Property &
Casualty Underwriter (CPCU), Associate in Risk Management (ARM), and Certified Safety Professional
(CSP); he earned a certificate in Hazardous Materials Management; and he is a member of the Board of
Certified Safety Professionals, the American Society of Safety Professionals, and the Risk and Insurance
Management Society.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left
blank. If you print this file, we suggest that you set your printer to duplex.
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MOLD: RISK MANAGEMENT SOLUTIONS

Kevin Shane
Marsh Risk & Insurance Services

My General Observations and Biases

I don’t buy all this “toxic mold” stuff!

9,999,998 years and now . . . !!!

Mold, whatever its actual impact, is a big “financial” 
risk and insurance problem

Insurers have several problems -- not just “toxic mold”

Is “toxic mold” the big problem or is it actually 
construction defect?

Problem not going away soon

USC - National Champions!!!

Mold Claims

Impact on Insurance Companies

Claim Frequency and Severity 

Shane
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Insurance Industry’s “Axis of Evil”

Terrorism
Cost = ???

Economy
(& Interest Rates)

Tort    
Abuse
2002 = $130B $

How big is this 
“toxic mold” issue?

P&C Net Written Premium
Growth 2001 / 2002

LINE OF BUSINESS 2001 2002 CHANGE
Personal Auto $127.8B $141.1B 10.4%
Homeowners $35.1B $40.0B 13.9%
Other Liability (Products) $21.9B $31.2B 42.4%
Workers Compensation $26.0B $29.0B 11.7%
Commercial Multi Peril $22.2B $25.4B 14.3%
Commercial Auto $21.7B $24.3B 11.8%
Fire & Allied Lines (Quake) $10.7B $15.1B 40.7%
All Other Lines $58.0B $63.0B 8.8%

Total All Lines $323.5B $369.1B 14.1%

Shane
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P-C insurers paid $53 billion more in 
claims & expenses than they collected in 

premiums in 2001

P&C Combined Ratio: 1985 - 2002
(Loss Ratio + Expense Ratio + Dividend Ratio)
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P&C Net Income After Taxes
1993-2001 ($Millions)
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2001 was the first year ever 
with a full year net loss

Farmers Insurance Group: 
Mold Experience

Mold Claims (Texas)
– 1999 = 11
– 2001 = 10,813

Average Mold Cleanup Cost / Policyholder (Texas)
– 2000 = $17.09
– 2001 = $147.68

Texas Alone Paid $1.2B in Mold-Related Claims in 2001

Corpus Christi Caller Times, November 3, 2002

Shane
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Texas - Mold Claim Frequency Estimate
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TX Department of Insurance Special Call for Homeowners Mold 
Experience - July 30, 2001; Insurance Information Institute.

Mold Plaintiffs Want More than Cost to Rebuild WTC!

$Billions
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Complex

GDP of Ethiopia
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Tropical Storm Allison

Source:  Insurance Information Institute

Shane
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Outcome of Cases 

57 Verdicts Reported as of 12/31/01
26 DEFENSE Verdicts
31 PLAINTIFF Verdicts
– Range: $2K - $32M
– Average: $1.5M (N/I $25M & $32M)

31 Settlements Reported as of 12/31/01
– Range: $30K - $8.9M
– Average: $626K (N/I $8.9M)

What’s Changed Over the Past 12 Months?

Used to be a “residential” issue
– Contractors or consultants doing work in the on SFRs, townhomes

or condominiums had the most significant exposure

Became a “habitational” issue
– Contractors or consultants doing work in residential and hotel or 

other multi-party occupancy facility had the most significant 
exposure

Has now evolved into a “commercial” issue
– Only occasionally did one come across a mold claim in 

“commercial” facility such as your typical office building -- but 
that’s changed

– We even see claims arising out of “industrial” facilities!

Underwriters remain VERY concerned !!!

Shane
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Total open mold claims, as of September 2003:  
– 2,141 (one environmental insurer)

More mold claims submitted on real estate-type policies (90%) than 
on pollution-professional / contractor pollution policies

Claim frequency been led by habitational accounts followed by 
commercial/educational facilities, then industrial facilities

Mold Claim Trends:
– Mold claim severity - not enough data to generalize any trend
– Mold claim frequency - insurer has seen a marked increase

Have not yet seen a geographic trend/correlation of more mold 
claims in higher humidity/rainfall regions of the US (Gulf Coast, 
Florida, etc.)

Mold Claim Statistics from Environmental 
Insurance Company

~30% of mold claims related to construction defect issues

~80% of mold claims allege property damage/remediation issues 
versus bodily injury

– First- and Third-Party Property Damage and Remediation

On the Property & Casualty (P&C) side:

– ~70% of insurers now EXCLUDE mold from P&C policies.  
Therefore, the opportunity force other insurers to participate in 
mold claim costs is decreasing

Smaller percentage of claims on accounts that have mold 
management plans -- “fast, consistent responses to water intrusion 
events and tenant mold reports/concerns is key.”

Mold Claim Statistics from Environmental 
Insurance Company (continued)

Shane
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Appellate Courts Dramatically Slash Runaway 
Verdicts

Growing Number of Defense Verdicts

Regulatory Void Addressed by Legislatures Assists 
in Controlling the Litigation Boom

Greater Use of ADR Instead of Traditional Litigation 
Forums

Proactive Risk Management Avoids the Mold Claim

Fraudulent Mold Claims

No Coverage for Mold in Property/GL Policies

Mold Claims: Some Emerging Trends

Mold Risk Management

What to do?

Is Insurance an option?

Shane
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Mold

Unique Risk Management Issues

Microbial Risk Management Pie

Claims 
Advocacy & 

Management

Prevention & 
Maintenance 

Plan
Insurance

-P&C

-Pollution Investigation 
& 

Remediation 
Plan

Legal 
Liability / 

Contractual 
Risk 

Transfer

Addressing these issues 
is crucial as coverage 
will not likely be 
available otherwise! 

Shane
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Coverage for Mold Claims

Crisis in Coverage?

Do Workers Compensation Policies Cover 
Mold-Related Injury/Disease?

Workers Compensation:
– covers job-related injuries/diseases of employees
– covers injury/disease regardless of fault (strict liability)
– provides statutory-prescribed benefits
– provides four types of benefits (medical, rehabilitation, 

disability, death)

Insurers CANNOT exclude certain exposures such as 
mold -- benefits apply if employee is made sick due to 
mold exposure 

Insurers CAN, however, elect not to write certain 
classes of business

Shane
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General Liability & Property Policies: 
Insurers’ Typical Position on Mold

“We’re not, under any circumstances, in no 
way, shape or form, covering mold.  

Period.  Finite’. End of story!!” 

Insurer Insured

Do GL & Property Policies Cover Mold?

Depends on:
– The jurisdiction in which claim is brought
– The definitions contained in the actual policy
– The interpretation of actual policy
– The determination if mold is indoor atmospheric 

pollution
– How does injury manifest itself

– Perhaps most important: RENEWAL DATE???

Shane
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Coverage for Mold Claims

What about a pollution legal liability policy?

“ To pay . . . for Loss/Clean-up Costs . . .  from 

Pollution Conditions on, at, under or 

emanating from the location(s), . . .  insured 

has or will become legally obligated to pay . . . 

to the extent required by Environmental 

Laws…” 

Typical Environmental Policy:

Shane
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“The discharge,dispersal, release or escape of 
any solid, liquid, gaseous or thermal irritant or 
contaminant, including, but not limited to, 
smoke, vapors, soot, fumes, acids, alkalis, toxic 
chemicals, medical waste and waste material 
into or upon land, or any structure on land, the 
atmosphere or any watercourse or body of 
water, including groundwater, provided such 
conditions are not naturally present in the 
environment.”  

Typical Definition of “Pollution Conditions”

Mold Coverage Endorsements:
Words to the Wise

“The difference between the right word and the 
almost right word is the difference between 
lightning and a lightning bug.”

Mark Twain (1835 - 1910)

“The difference between the right word and the 
almost right word is the difference between a 
covered claim and an uncovered claim.”

Kevin Shane (1965 - )

Shane
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Mold Coverage Endorsements:
Words to the Wise

Not Linked to Clean-Up Standards
– New York City Guidelines (Habitational)
– EPA Guidelines (Commercial/School)

Definition of Pollution Condition:
– Is Policy’s Definition Sufficient?
– Microbial Matter Definition Sufficient?
– Application of “Naturally Occurring”

“ To pay . . . for Loss/Clean-up Costs . . .  from 

Pollution Conditions on, at, under or 

emanating from the location(s), . . .  insured 

has or will become legally obligated to pay . . . 

to the extent required by Environmental 

Laws…” 

Typical Environmental Policy:

Shane
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Mold Coverage Endorsements:
Words to the Wise

Not Linked to Clean-Up Standards
– New York City Guidelines (Habitational)
– EPA Guidelines (Commercial/School)

Definition of Pollution Condition:
– Is Policy’s Definition Sufficient?
– Microbial Matter Definition Sufficient?
– Application of “Naturally Occurring”

“The discharge,dispersal, release or escape of 
any solid, liquid, gaseous or thermal irritant or 
contaminant, including, but not limited to, 
smoke, vapors, soot, fumes, acids, alkalis, toxic 
chemicals, medical waste and waste material 
into or upon land, or any structure on land, the 
atmosphere or any watercourse or body of 
water, including groundwater, provided such 
conditions are not naturally present in the 
environment.”  

Typical Definition of “Pollution Conditions”

Shane
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What’s Covered:  Property Damage?  Bodily Injury?  
Clean Up Costs?

Redefines “Bodily Injury” - requires physical 
manifestation

Does PD Definition Include Restoration Costs / Other 
Coverage Carve Outs?

Policy Becomes “Excess” (Versus “Primary”)

Sublimits / Coinsurance

Exclusions Added for: “Construction Defects,” 
“Failure to Maintenance,” & “Sold Property”

Mold Coverage Endorsements:
Words to the Wise

To what extent does coverage apply in the 
presence of an unmodified Construction 
Defects / Failure to Maintain Exclusion?

Mold Coverage Endorsements:
Words to the Wise

Construction Defect 
Exclusion???

Failure to Maintain 
Exclusion???

Coverage!!!

Shane
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Obtaining Coverage - UWing Info

Typical Information Requirements
– Application
– Schedule of Projects & Associated Revenue
– Current Financials
– Project Agreement

Microbial Matter-Related Information
– Microbial Matter Questionnaire
– Copy of Facility O&M Plans
– Description of Mold Losses (Previous 5 Yrs)
– Copy of Pertinent Contracts

Underwriting Considerations

Insurers Reluctant to Cover Residential / 
Habitational Property or Related Projects
Critically Review:
– Potential for flooding and leaks
– History of maintenance, renovations and repairs
– HVAC maintenance plans
– Properties in areas of high humidity
– Certain types of contractors -

Restoration
Mold Abatement
EIFS
HVAC
Plumbing

Shane
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Yes, Virginia, There is
Coverage for Mold!!!

Case Studies!!!

GOT 
MOLD

CPL Coverage Available: General Description

One (1) Year Policies

Claims-Made Coverage Only
– Not an issue if moving from occurrence policy

Retroactive Date of Policy Inception

More Expensive than Accustomed

Limits (Capacity) Typically Not a Problem

HVAC Contractors/Consultants - Yes

No “Automatic” Restriction on Habitational

Shane
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ENR 100 Contractor Secures Coverage

Contractor Revenues ~$1B+

Commercial/Industrial D/B Contractor

Secured One-year, claims-made policy
– $25M Limit xs. $1M Deductible
– ~$2M Annual Premium
– CPL “Silent” on Mold

National Geotech Firm Secures Coverage

Contractor Revenues ~$25M

Revenues Associated with Geotech and 
Environmental Services

Secured One-year, claims-made policy
– CPL / E&O Combined Policy 
– $3M Limit xs. $250K Deductible
– ~$475,000 Annual Premium
– “Silent” on Mold

Shane
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Builder/Contractor Secures Coverage

Southern California Condo Project 

No Claims Received, but NEEDS Coverage

$35M Project-Related Revenues

Secured TEN-year, claims-made policy
– 2 Years + 8 Years ERP
– $5M Limit xs. $50K Deductible
– ~$450,000 Term Premium
– Mold Covered via Endorsement

HVAC Contractor Secures Coverage

Contractor Revenues ~$55M

All Revenues Associated with HVAC Work

Secured One-year, claims-made policy
– $5M Limit xs. $100K Deductible
– ~$155,000 Annual Premium
– CPL “Silent” on Mold

– Other Option
$5M xs. $25K >>> ~$185K Annual Premium

Shane
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Problem:
1998 -- Mold discovered in client’s commercial buildings; 
occupants complained of illnesses and mold growing on 
personal belongings

Year 2000 -- 18 lawsuits filed for bodily injury/property 
damage

Clients wants to “cap” its exposure to the 18 mold-
related claims 

Solutions?  Yes!!!

Success Story - PLL
Commercial Building / Mold Problem

Solution #1:
Insurer “bought out” the lawsuits >>> insurer now 
responsible for claim management ultimate liability

Provides $30 million in coverage

Coverage is excess of client’s GL / Umbrella policy; 

Insurer responds if GL/Umbrella is exhausted AND
“drops down” if GL/Umbrella insurer does not respond

Total Term Premium: $185,000

Success Story - PLL 
Mold “Buyout”

Shane
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Solution #2:
Punitive Damages policy that wraps around mold buy-
out agreement

PLL Coverage for 120 commercial properties, w/o mold 
exclusion; one site with “known” condition excluded

Policy:
– 10 year term; $15 million in limits; $50,000 deductible; 

$367,000 term premium
– Facilitates sale of properties

Success Story - PLL
Mold “Buyout”

Problem:
Client owns an 8-story, 300 unit apartment complex
Spent >$3 million retrofitting building due to mold
Outer “skin” of building replaced
Post-remediation air sampling completed
Concerned about possibility of future mold claims

Solution:
Client secures 10-year policy; $10 million in limits; 
Deductible: $250,000 deductible for BI and clean-up; $50,000 
deductible for legal expenses
Total Term Premium: $420,000
Exclusion for construction defects & lack of maintenance applied
only to those known to the insured at policy inception

Success Story - PLL
California Apartment

Shane




