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As construction risks have grown and changed, insurers have
responded with new products that reach beyond traditional
boundaries. Risks that contractors once had to bear alone can
now be transferred to, or at least shared with, insurers. This
seminar highlights some of the cutting-edge products in con-
struction insurance, including coverage for project risks (cost
overrun, liquidated damages, debt service, etc.), inclement
weather, and environmental remediation costs. The first speaker
will describe project risk insurance, including the scope of avail-
able coverage, pricing, markets, and underwriting criteria. Next,
new options for insuring the costs associated with inclement
weather will be examined, including what types of “weather” are
insurable, how coverage is triggered, and how claim values are
determined. Finally, coverage developments in environmental
remediation insurance, including coverage for Brownfield
projects, will be analyzed. Learn where insurers are expanding
their environmental coverage offerings and where they are pull-
ing back.

Tuesday, November 12, 2002

Copyright © 2002 International Risk Management
Institute, Inc. 1



abd services

About ABD Insurance & Financial Services

Previously one of the nation's largest privately held insurance brokerage, global risk management and
employee benefits consulting firms, ABD merged with Greater Bay Bancorp (Nasdaq: GBBK) in March
2002 and is now part of one of the country's fastest growing family of financial services firms. ABD offers
complete insurance and financial services protection including employee benefits, property & casualty,
international and retirement consulting services. At present, ABD has nearly 600 employees, 9 offices
across California, and over $100 million in annual revenues.

Visit www.cybersure.com

ABD Construction Services Group

WHAT

Property and casualty insurance, risk management, employee and executive benefits, surety and
financial services consulting for General Contractors, Specialty and Subcontractors, Property Developers
and large Property Managers.

TARGET MARKETS

General Contractors—$20 million plus in receipts, typically with more than 100 employees.
Specialty and Subcontractors—$10 million plus in receipts, typically over 20 employees.
Property Developers—property values of $350 million plus (depending on whether commercial or
residential)

SPECIAL CAPABILITIES / EXPERTISE
Progressive insurance brokering and risk management consulting
Risk assessment and risk exposure analysis
Probably maximum loss (PML) studies
Risk control (safety, security, business continuity)
Risk transfer and funding alternative analysis
Certificate management and contract reviews
Industry information (news, updates, legislative reviews)
Workers’ compensation and property / casualty claims management

RECOGNITION / DISTINCTIONS
Broker to many of California’s largest, most successful contractors
Leader in the innovative use of technology and the Internet to deliver key services and add value to
the construction industry (e.g. job site safety surveys, certificate of insurance requests and
management, claims reporting)
"Endorsed Safety Services Provider" of the Associated General Contractors of California (AGC).

KEY CONSTRUCTION SERVICES GROUP CONTACTS

Jeff Rodriguez, SVP and Practice Leader Kimberly Leikam, VP Client

(650) 839-6053 Support

jir@abdi.com (650) 839-6044
kal@abdi.com

Donnalyn Revis, VP Client Services
(650) 839-6051
dor@abdi.com

Additional information can be obtained at: http://www.cybersure.com/godoc/150.htm




Kevin Shane

Environmental Practice Leader
Marsh Risk and Insurance Services

Mr. Shane is a Senior Vice President and is environmental practice leader of Marsh’s Los Angeles office.
He has provided environmental risk management services in different capacities since 1989. He draws
on his experience as a consultant and environmental underwriter to advise clients on reducing and
treating environmental risks and liabilities. He provides advisory and placement services to a wide array
of clients including real estate developers, consultants, contractors, manufacturers, chemical distribu-
tors, health care facilities, and transportation facilities. He also provides assistance in property transac-
tions, mergers/acquisitions, and Brownfield and Superfund redevelopments.

Mr. Shane is responsible for overall environmental practice management and strategic planning, includ-
ing due diligence and environmental consulting services and the negotiation and placement of environ-
mental insurance products.

His recent projects include worldwide pollution liability placement for a manufacturer with over 300 lo-
cations and an additional 100 divested properties (complicating the issue was historical contamination
at many locations); placement of pollution liability coverage for multiple entities participating in a resi-
dential development at a former Superfund site; and placement of a policy that caps remediation ex-
penses and provides product liability coverage with respect to distributed drinking water for a group of
responsible parties liable for the roughly $150M project.

Prior to joining Marsh, Mr. Shane was regional underwriting manager at American International Group.
He began his tenure with AIG as a pollution underwriter, a leading provider of environmental insurance,
where he underwrote various pollution lines including site-specific pollution legal liability (PLL) as well
as project policies such as contractor's pollution liability (CPL) and professional liability.

Before entering the insurance industry, Mr. Shane provided services as an environmental consultant. He
provided a broad range of services in all three media (air, water, soil) including, for example, an air
emissions quantification survey for a large California air force base. He also provided safety and health
consulting and training both to the firm and the firm’s clients. This prior experience significantly in-
creases his ability to broker programs with a pollution exposure.

He has conducted numerous site assessments, risk assessments, and emission quantification projects.
He has assisted many property owners and occupants in identifying and evaluating their risk to the en-
vironment/public and to devise and implement environmental controls.

Ms. Shane is a frequent speaker at industry functions and remediation/redevelopment conferences on
topics such as environmental liability, professional liability, and intellectual property.

He holds a Master of Science degree in Industrial Hygiene/Environmental Engineering from the Univer-
sity of Southern California and a Master of Arts degree in International Relations from California State
University, San Bernardino. He also earned Bachelor of Science degrees in chemistry and biology from
the University of California, Irvine, where he minored in Business Management. He is a licensed insur-
ance broker in the states of California and Nevada. He holds the designations of Chartered Property &
Casualty Underwriter (CPCU), Associate in Risk Management (ARM), and Certified Safety Professional
(CSP); he earned a certificate in Hazardous Materials Management; and he is a member of the Board of
Certified Safety Professionals, the American Society of Safety Professionals, and the Risk and Insurance
Management Society.



Todd L. Rowland

Vice President—Contractor Insurance Programs
Zurich North America Construction

”

Mr. Rowland is one of three speakers presenting Workshop G, “Innovations in Construction Insurance.
As vice president—Contractor Insurance Programs, he is responsible for directing underwriting and ser-
vices for individual contractors and project-specific construction programs for Zurich North America’s
Construction Business Unit. During his 27-year career, Mr. Rowland has had diverse experience in the
engineering, construction, and insurance industries in the roles of profit center management, risk man-
agement, construction management, labor relations and safety, and insurance underwriting manage-
ment.

He came to Zurich from Ulico Insurance Group’s construction operation where he was senior vice presi-
dent. Prior to joining Ulico, Mr. Rowland spent 4 years with the Brand Companies, a specialty contract-
ing subsidiary of Waste Management International, where he served in several capacities including
Business Unit president. He spent 16 years prior to that with the Bechtel Companies assigned to various
domestic job sites and regional offices, where he performed increasingly responsible duties, culminat-
ing with an assignment as a business unit Operations vice president.

Mr. Rowland attended California State University and Butte College where he studied public administra-
tion and fire engineering technology. He was a member of a U.S. Department of Energy benchmarking
task force, a national management trustee for the Laborers and Employers Cooperation and Education
Trust, a founding board member of the Environmental Management Employers’ Association, and a
former vice chairman of the Texas Safety Association. He is a current member of the Construction Fi-
nancial Management Association.



PROJECT RISK INSURANCE

Todd Rowland
Zurich North America Construction

1. What is Project Risk?

II. Insurable Damages

III. Calculation of Damages—Loss Development & Actual

IV. Risk Management Techniques

V. Available Coverages

VI. Underwriting

VII. Key Aspects of Coverage

VIII. Program Structures

IX. The Marketplace

Rowland




Project Risk Insurance
Master Program Underwriting

» Corporate Profile

* Business Development

* Technology Approach

* Project Management & Execution
* Project Engineering

* Procurement

« Start Up

 Field Verification

Project Risk Insurance
Project Underwriting

+ Specific Technology

* Project Finance

* Project Delivery System

* Prime Contract

* Major Vendor Agreements
* Engineering and Design

* Procurement

+ Construction Planning
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Project Risk Insurance
Project Underwriting

» Specific Experience
- Company
- Personnel

« Labor

* Project Controls
* Procurement

» Geography

* Internal Risk Management
— Prime Contract
— Subcontracts & Purchase orders

* Nature & Magnitude of Damages

Project Risk Insurance
Key Aspects of Coverage

Indemnity Policy

Follows the Prime Contract

Individual Projects Declared/Endorsed to Master
Standard Warranties & Conditions

Standard Exclusions, Including Insolvency

Loss Mitigation Plan Requirement

Cancellation
- Non-payment
- Gross violation of policy provisions

Rowland
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Project Risk Insurance
Program Finance Structure

Large Deductibles
- 60 day minimums
- $5,000,000—Power & Process

Co-Pays

- Typically 50 % of deductible
Individual Project Limits or Program Limit Available
Insured Layer Often Shared by Multiple Insurers

Deductible Aggregates May be Available for Master
Programs

Project Risk Insurance
Typical Deductible Structure-Per Project

$30,000,000
c
o
$2,500,000 R RISK TRANSFER
Y
$5,000,000
DEDUCTIBLE
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Project Risk
The Marketplace

* Since Adam Brothers withdrawal
Since 9/11
Available Capacity

* Re-insurance Availability
* Pricing
* Current Active Players

— Primary
- Excess

Rowland 14




ENVIRONMENTAL EXPOSURES &
INNOVATIONS IN CONSTRUCTION
INSURANCE

J. Kevin Shane
Marsh Risk and Insurance Services

Discussion Topics

Do contractors have environmental exposure?
— Environmental Contractors

— General Contractors

Can contractor cover environmental exposure?
— General Liability policy?

— Contractors Pollution Liability (CPL) policy?

State of CPL Market

How Does CPL policy work?

CPL Coverage Innovations

— Brownfields

— Mold

— Other Unique Issues

15 Shane




Contractors & CERCLA

« CERCLA = Superfund
» Contractor = “Operator” = CERCLA
Liability
— strict, joint & several, and retroactive liability
« Example: Kaiser Aluminum & SW Bell

— Contractors excavated, transported, disposed
of soil without knowledge it was contaminated

— Contractors held liable as PRPs
— Contractors’ liability based on status as an
“operator” and “transporter”

Ignorance is no excuse . .. by law!!!

Environmental Exposures:
Environmental Contractors

+ Excavation/grading of contaminated soil

+ Drilling (soil boring or groundwater well installation)

+ De-watering (contaminated GW onto site) use of chemicals
and petroleum compounds

* Asbestos and lead-based paint abatement operations

* Improper disposal of materials

* Portable ASTs / refueling of equipment

* Unknown USTs / pipelines / buried drums

* Fueling of equipment and related spills

+ Sprayed tack coat washes into stream

* Improper mixing of materials/wastes

« Transportation exposures

+ Disposal site exposures

Shane 16




Environmental Exposures:
General Contractors

Misclassification of construction debris

Site preparation work (excavation & grading)

Use of materials that “off gas” (painting & mastics)
Portable ASTs / refueling / equipment use

Demolition/renovation activities that release asbestos or
lead-based paint

Use & storage of chemicals
Rupture of unknown USTs / piping
Rupture of previously buried drums
Failure to locate or place pipelines
HVAC installation and maintenance
Equipment yard housekeeping
Improper line hookup

Overuse of herbicides

Microbial Matter

Subcontracted work

Construction Projects &
Need for CPL

17 Shane




Claim Examples:
Environmental Contractors

* Drilling Contractor
— Told to drill to depth of X feet; drilled to X+ feet

— Cross contaminated aquifers dramatically increasing
remediation costs

— Liable for the difference in remediation costs

* Facility O&M Contractor
— Operates a chemical manufacturing facility
— Product leak resulting in class action suit
— Liable for ~$2.8M of overall settlement due to Bl claims

+ Sandblasting Contractor
— Bridge maintenance project; sandblasting old paint
— Uncontrolled paint debris contains lead
— Liable for ~$500K based on remediation and Bl claims

Claim Examples:
General Contractors

* Trenching Contractor
— Contractor trenching to depth it determined
— Hit product pipeline - 1000s gallons of product released
— Liable for $1M+ response & cleanup costs

+ Residential Contractor

Using sealants on residential job

Disposed of waste in covered dumpster

Two kids climbed in and were asphyxiated

Liable for $1M+ due to inadequate waste disposal

+ Excavation Contractor
— Excavated and stockpiled dioxin-laden soil on site
— Portion of soil later distributed throughout development
— Liable in part for $3M based on remediation and Bl claims

18
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Claim Examples:
All Contractors

Mold!l!

— Cause Celebre
— More Later

When Things Go Wrong . ..

« Environmental risks from construction
— 3rd Party Bl (“toxic tort”)
— 3rd Party PD (other part of “toxic tort”)
— Cleanup costs
— Economic loss (loss of use, DIV, etc.)
— Defense costs
— Contract damages
— Natural resources damages

19
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GL Policy & Pollution Coverage

* How does contractor cover the exposure?
* General Liability (GL) policy?
— Maybe, maybe not!
— Most GL policies provide limited pollution
coverage at best
— In today’s market, even this limited pollution
coverage has been removed from many/most
renewed GL policies

+ Contractors Pollution Liability policy?

GL Response to Pollution

« Current general liability policy:
— Eliminates all coverage for investigation costs
— Eliminates all coverage for cleanup costs
— Eliminates most coverage for bodily injury and
property damage
— Exceptions:
» BI/PD from Hostile Fire

» BI/PD from Escape of Fuels
» BI/PD from Products/Comp Ops

— Certain Buy Backs Possible

Current “hard” market makes obtaining even
this limited coverage very difficult!!!

Shane 20




Solution???
Contractors Pollution Liability policy, but . ..

Study by Inter Media Marketing (IMM) found:

— Most contractors with annual revenues < $100M don’t
purchase CPL coverage -- go “bare”

— Overall, > 60% don’t purchase CPL coverage
— 21% are not aware CGL excludes pollution!!!

Larger contractors do purchase CPL:

— Contractors are aware of CGL exclusion

— Have sustained pollution-related claim(s)

— Regularly encounter contracts that require CPL coverage

Why don’t all contractors purchase CPL?

Why Don’t Contractors
Purchase CPL?

“My company does not need it.”

“We don’t have environmental exposure.”
“Advised not to by my broker.”

“Never considered it.”

“Don’t know much about it.”

“Isn’t it part of my liability coverage?”
“It’s too expensive.”

“The coverage is too restrictive.”

21 Shane




Contractor’s Pollution Liability
CPL fills pollution “hole” in GL policy

COVERAGE QUESTION:

The CPL policy covers the contractor if it:
A: Creates a pollution condition

B: Eliminates a pollution condition

C: Exacerbates a pollution condition

D: Decreases a pollution condition

E:Aand C

Contractor’s Pollution Liability

ANSWER:

E: A and C - CPL covers a contractor that:
Creates a pollution condition, and/or,
Exacerbates a pollution condition

22
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Contractor’s Pollution Liability

COVERAGE QUESTION:

The CPL policy provides what standard
coverages?

: Guaranteed USC victories

: Guaranteed early retirement

: 3rd-party bodily injury

: 3rd-party property damage

: Cleanup costs

: Defense expenses

: C Through F

OGmMMmMmOO W >

Contractor’s Pollution Liability
ANSWER:

G: C Through F - CPL provides the following
standard coverages:

C: 3rd-party bodily injury

D: 3rd-party property damage (including delay, loss
of use/income, natural resource damage)

E: Cleanup costs

F: Defense expenses

23 Shane




CPL Market Update

Generally not as onerous as P&C market
Rate changes: 0% - 100%

Underwriting requirements more stringent
General underwriting flexibility

Certain areas of coverage restrictions:
— Project policies written for project term

— Corporate policies written annually

— Limit Reinstatements paid for up front

— No liberalization language (only an issue with
multi-year placements)

— Mold restrictions

Markets That Underwrite CPL

* Major Carriers:
— AIG: $100M Capacity
— ECS/XL: $100M Capacity
— Chubb: $50M Capacity
— Liberty: $50M Capacity
— Zurich: $50M Capacity
— American Safety
— Kemper
— Gulf
— Others

24
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How Does CPL Work?
Scope of Coverage

 Insuring Agreement [Occurrence]:

— “To pay on behalf of the insured all sums in
excess of the deductible [or retention] amount
the Insured shall become /egally obligated to
pay as loss arising from pollution conditions
resulting from covered operations rendered
by, or on behalf of, the insured, provided:

* the BI/PD is caused by an occurrence

* the occurrence takes place during policy
period; and,

* pollution conditions are unexpected &
unintended

How Does CPL Work?
Sub-Contracted Operations

« Early CPL policies:
— Covers operations performed “by the Insured”
+ Today all acceptable policies:

— cover “operations performed by, or on behalf
of, Insured ...”

* Issue always addressed in:
— Insuring Agreement; and/or,
— Definition of “Covered Operations”
— Either way, make sure this is addressed

25 Shane




How Does CPL Work?
Definition—“Covered Operations”

» “Covered Operations” means those activities
performed by the Named Insured at a job site
. .. or performed by others for which the
Named Insured is legally obligated.
— Above language preferred because no limitation
— Blanket operations coverage is always preferred

— specified definition restricts coverage to those
operations specifically identified in policy
« if it’s not specified, it’s not covered

* might contractor do something outside the ordinary?

How Does CPL Work?
Occurrence vs. Claims-Made

» Most insurers offer both coverage types

* Occurrence policy:

— responds to occurrences that occur during the policy
period even if the claim is received following expiration

— slightly higher cost
— Buy “nose coverage” when switching to occurrence
+ Claims-made policy:

— responds to claims made during the policy period or
extended reporting period

— Policy must be renewed and retroactive date maintained

Shane 26




How Does CPL Work?
Other Key Definitions

* Bodily Injury
— Include mental anguish / emotional distress

— Remove any “physical manifestation”
requirement

* Property Damage
— Include diminution in value (DIV)

— Include loss of use (3rd party business
interruption)

— Include natural resource damage

How Does CPL Work?
Contractual Liability

« Contractual Liability:

— Liability assumed by the contractor via
contract that would not otherwise exist. ..

— Early CPL products excluded contractual
liability
» Acceptable policies provide coverage for
contractual liability:
— Uses definition of “insured contract”

— An insured contract is exception to contractual
liability exclusion

— Third party action over claims are covered
— Does not cover everything

27
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How Does CPL Work?
Major Exclusions

Known conditions

— limit knowledge of condition to “responsible insured”
Fines, penalties, punitive damages

— include “where allowable by law” or MFV language
Vehicles

— can add coverage to address transportation exposure
Intentional Acts

— limit knowledge of condition to “responsible insured”
Professional liability

— can be addressed using combined policy (CPL/E&O)
Asbestos/lead-based paint

— exclusion typically may be removed/amended

Mold: The Suits Keep Coming!

9,000 to 10,000 New Suits Past 3 Years:
$ 1,000 Against Former Homeowners
$ Non-Disclosure
$ 2,000 Against Builders
$ Construction Defect
$ 2,000 Against Homeowners Associations
$ Improper Maintenance
$ 5,000 Against Insurance Companies
$ Bad Faith
$ Trend????

Shane
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Texas—Mold Claim Frequency Estimate

7000
6000
5000
4000
3000
2000
1000

o,

2000 2000 2000 2000 2001 2001
AU Q2 QB ¥ A Q@

TX Department of Insurance Special Call for Homeowners Mold Experience—July 30, 2001;
Insurance Information Institute.

Mold Plaintiffs Want More
than Cost to Rebuild WTC!

(Billions)

B Mold Suits Against Henry
$12.0 Phipps Plaza Apt. Complex
in NYC
B Cost to Rebuild WTC
Complex

O GDP of Ethiopia

B Life Insurance Payments for
3000 Who Died in WTC

H Tropical Storm Allison

29
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General Liability &
Property Policies 2001-2002:

“We’re not, under any circumstances, in no
way, shape or form, covering mold. Period.
Finite’. End of story!!”

Insurer Insured

Obtaining Coverage—UWing Info

+ Typical Information Requirements
— CPL Application & Current Financials
— Schedule of Projects
— Copy of Project Agreement
— Copy of Training Manual (should address mold issue)

* Microbial Matter-Related Information
Description of Mold Losses (Previous 5 Yrs)
Mold Claim Management Procedures
Microbial Matter Questionnaire
Microbial Matter Prevention & Response Plan (MMPRP)
* Materials and methods selection
« Commissioning and operations
* Key program elements

* Training / Internal Awareness
« QA/QC

Shane
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Unique Issues

 Brownfields

— Redevelopment Trends

» Are Corporations keeping/assuming the risk?

» Are Sellers or Buyers keeping/assuming the risk?

* What about contractors and insurance companies?
— Nature of Risks

» Greater than expected remediation costs

» Toxic tort (bodily injury and property damage)

» Delayed completion (lost rents, additional interest . . .)
— Useful Environmental Insurance Products
* Pollution Legal Liability
* Cost Cap
_* In addition to CPL (and E&O??7?) policy

Unique Issues

— Anthrax / Terrorism:

« Can obtain coverage, but underwriters are all over the
map

— Liberalization Provision:
* Important on long-term project placements

* Provides automatic broadening of coverage if Insurer
modifies it specimen form providing broader coverage

— Criminal Exclusion:

* Amend to clarify that mere violation of environmental
law is not deemed criminal for purpose of applying
exclusion
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Unique Issues

— Transportation / Disposal:
» Coverage excluded in most policies

+ modify to provide coverage for onsite transportation at
a minimum

+ modify to provide coverage for Non-Owned Disposal
Sites (NODS)

— Owned Properties:

+ modify to include coverage for pollution losses arising
from contractor’s maintenance/storage yard.

Unique Issues

— “Explosion”:

» Conflict between pollution policies and GL in event a
pollutant explodes

— Reinstatement of Limits:
* Very difficult to obtain favorable terms

* Make you pay in advance as though a higher limit were
purchased

— Project Excess Coverage:
+ Very difficult to obtain favorable terms

« If obtained, is often subject of excess policy’s SIR or
deductible
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Final Thoughts

* Every construction project has some
degree of environmental risk

« Limited coverage at best from GL policy

» CPL is an excellent risk transfer
mechanism
— broad in scope
— reasonable in price

— flexible terms

Any Questions???

USC is currently ranked #8

Thank You!!!

Kevin Shane
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