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A first critical step in construction risk management involves re-
viewing construction contracts. These contracts not only outline
what is required of a contractor in terms of insurance but also
determine what risks the contractor is taking on. Systematic and
knowledgeable contract reviews can prevent a contractor from
taking on inequitable risk transfers, exposing its insurance pro-
grams to unintended liabilities, and inadvertently accepting risks
for which it has no coverage. Further, some coverages that were
easily attainable just a few years ago are now unavailable or
dramatically more expensive. If problems are identified up front,
contractors and subcontractors can bring these issues to the ne-
gotiating table before the contract is signed. The key is knowing
what to look for. In this seminar, experienced construction risk
managers and a construction contract specialist show attendees
how to perform a systematic contract review of both primary
contracts and subcontracts. Scenarios will be presented to dem-
onstrate the impact of contract and subcontract risk allocations.
Learn where the risks “hide,” which ones are more open to ne-
gotiation, and how to protect your construction insurance pro-
gram from unacceptable risk allocations.
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James R. Boone
Risk Manager
Alberici Constructors, Inc.

Mr. Boone is one of three speakers presenting Miniseminar T, “Contract Risk Management.” He has been
risk manager for Alberici Constructors, Inc., in St. Louis since 1992. His duties include design, imple-
mentation, and administration of insurance programs, contract review, and claims management. Risk
management services are provided to Alberici Constructors through New Century Casualty Corporation,
a wholly owned subsidiary of Alberici Corporation. Mr. Boone serves as vice president and director of
that organization. Previously, he served Alexander & Alexander in St. Louis with primary responsibility
for a major owner controlled insurance program in place for the Metropolitan St. Louis Sewer District.

He began his insurance career in 1972 as a property underwriting trainee with the Chubb Group. Fol-
lowing 4 years with Chubb in both St. Louis and Indianapolis, he spent 2 years as property underwriting
supervisor for Crum & Forster in St. Louis. In 1978, he became underwriting manager for a local St.
Louis agency. This ultimately led to several years as an account executive with responsibility for client
service as well as production. It was here that contractors became a favorite class of business.

Mr. Boone graduated from St. Louis University in 1969 with a Bachelor of Science degree in general
business. He is a member of the Risk Management and Surety Bond committees of the Associated Gen-
eral Contractors of America.

Jerome “Jerry” Neufeld

Contract Specialist
Zachry Construction Corporation

Mr. Neufeld is one of three speakers presenting Miniseminar T, “Contract Risk Management.” He cur-
rently serves as contract specialist for Zachry Construction Corporation and the H.B. Zachry Company.
Through its various divisions, Zachry Construction Corporation is one of the largest contractors world-
wide, providing construction and construction management services for infrastructure projects such as
highways, dams, and airports; power plant development and construction; and plant maintenance,
capital improvements, and construction for the utilities, pulp & paper, and petrochemical industries.

Mr. Neufeld is responsible for all the terms and conditions agreed to for engineering, procurement, and
construction contracts entered into by any affiliate of the H.B. Zachry Company. His duties include as-
sisting the lawyers in reviewing and negotiating contract provisions, preparing model site-specific sub-
contract and purchase agreements, and assisting the procurement department in negotiating contrac-
tual terms and conditions. Mr. Neufeld also provides contract administrative contractual terms and
conditions. He also provides contract administrative training to the construction project teams and re-
solves subcontract issues for the projects. Other activities within H.B. Zachry include serving as the
leader of the Zachry Procurement Document Review Committee and serving on the company’s Corpo-
rate Contract Language Review Team.

Prior to joining H.B. Zachry, Mr. Neufeld served as supervisory contract specialist for the United States
Air Force. He supervised 54 professional contract specialists in the acquisition and administration of
contracts worth more than $1.5 billion in support of aircraft engines and major construction programs.

Mr. Neufeld earned a bachelor’s degree in accounting from the Virginia Polytechnic Institute and State
University and a master’s in business administration from the University of Texas at San Antonio.
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Susan G. Staff

Risk Manager
Zachry Construction Corporation

Ms. Staff is one of three speakers presenting Miniseminar T, “Contract Risk Management.” She currently
serves as risk manager for the San-Antonio-based Zachry Construction Corporation’s Industrial Group
Division. Through its various divisions, Zachry Construction Corporation is one of the largest contractors
worldwide, providing construction and construction management services for infrastructure projects
such as highways, dams, and airports; power plant development and construction; and plant mainte-
nance and capital improvements for the utilities, pulp and paper, and petrochemical industries.

Ms. Staff is responsible for all aspects of project risk management for the company’s Industrial Group
Division, as well as corporate and project environmental and professional liability risk issues. Her duties
include reviewing and negotiating contract provisions regarding risk allocation and insurance, providing
project risk management and insurance premium indications, procuring and negotiating project insur-
ance policies with insurance industry professionals, and developing and evaluating subcontract docu-
ments and qualification criteria. Other activities with H.B. Zachry have included serving as the leader of
the first Zachry Home Office Safety Team and serving on the company’s Subcontracting Task and Con-
tract Language Review Teams.

Prior to joining H.B. Zachry, Ms. Staff served as risk manager—projects for the Power Generation seg-
ment of Asea Brown Boveri, Inc., in Windsor, Connecticut, and as manager, corporate insurance, for
Rust International, Inc., in Birmingham, Alabama.

She is currently a member of the Risk and Insurance Management Society and has served in a volun-
tary capacity both locally on chapter boards and nationally on several committees for the Society. As a
volunteer, she serves as chair of the YMCA of San Antonio and the Hill Country Risk Management Com-
mittee. Ms. Staff has made presentations in the areas of contractual risk transfer, additional insured,
and subcontract risk management at regional and national RIMS conferences as well as the IRMI Con-
struction Risk Conference.

Ms. Staff earned a bachelor’s degree in business administration from the University of Georgia, where
she majored in risk management and insurance. She has earned the Environmental Risk Management
designation from the Institute of Environmental Risk Management at Southwest Texas State University.



CONTRACT RISK MANAGEMENT—
THE PRIME CONTRACT

Jim Boone
Alberici Constructors, Inc.

I. Introduction VI. Some contractual risk issues §
II. Definitions A. Builder’s Risk §
III. Why contract risk management? B. Indemnity é'
IV. Procedures for eliminating losses C. Hazardous material :|
A. Establishing parameters D. Waivers of subrogation
B. Process Flow E. Joint Ventures
V. Contract Review & Approval VII. Conclusion
Process

A. The role of the Contract Review Officer
B. Parties/disciplines involved
C. Consistent documentation

D. Ongoing management at the project
level

Boone




Contractual Issues

Hazardous Material (cont'd)

* Pre-existing

2

« Definition 3.

7

®

* Process 3

Stop 3

. )

Notify -

Nothing further without written agreement =i
Time/ $

* Indemnification

Contractual Issues

Waivers of Subrogation

 Adjacent and adjoining property
* Workers Compensation—state statute

* What impact does current insurance
market play?
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Contractual Issues

Joint Ventures

* Licensing issues
» Contractual obligations regarding insurance

« Joint venture agreement—contractual
obligations between partners

Conclusion

* To effectively manage contract risk institute an
organized process of contract review

* Involve all pertinent areas of your company in the
process

* Establish your company’s position with regard to
various contractual issues

 Continue the process throughout the course of the
project

* The better you become at understanding contract risk,
negotiating more balanced terms and reviewing contract
compliance throughout the life of the project, the luckier
you will become

Boone
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Exhibit 1

CONTRACT CHECKLIST
Reviewed by:
Estimate #: Bid Due Date: E
Project Name: Location: g.
Owner: City, State, and Zip Code: g
Client (if other than Owner): Date of Report: ="

Name:

=
Q
1
-

If bid as a Joint Venture, identify our Partner:

Brief Description of Project/Scope:

1. ARE THE BID DOCUMENTS COMPLETE? Remarks:
A. Complete Set of Drawings: | Received Date:
1) Sections Missing: Date:
Architectural Sheet #'s Date:
Structural Sheet #'s Date:
Electrical Sheet Date:
2) Latest Revisions in Hand: Date:
B. Specifications: All Received Date:
Divisions
1) Divisions Missing: Date:
2) Pages Missing: Date:
3) Soils Reports: Received Date:
C. Addenda Issued: Add# Date:
Add# Date:
Add# Date:
D. Pre-Bid Meeting Minutes:
E. Correspondence/Q&A from
Owner:
10/1/02 1
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Exhibit 1
CONTRACT CHECKLIST

WHAT ARE THE
BIDDING
REQUIREMENTS?

Location

Acceptable | Unacceptable

Comments:

Safety Program
Requirements

Invitation to Bid

BE/DBE/MBE/WBE
Requirements

Pre-Qualification
Statement

Bid Forms

Completion Dates

. Scheduling:

- Interim Milestone
Dates w/Liq. Damages

- Who Owns Float

- Allowances for Bad
Weather Days

- Resource Loading
(Manpower/Dollars)

- Acceleration
- Beneficial Occupancy

Date vs. Contract
Completion Date

. Alternates/Unit Prices

Sales Tax Requirements

Permits & Fees

State Licenses

Preference for In-State
Contractors

. Wage Rates (Davis Bacon
Act)

10/1/02

Boone
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Exhibit 1
CONTRACT CHECKLIST

Location | Acceptable | Unacceptable Comments:

IN

Project Labor Agreement

. Allowances:

Parking, travel and other
allowances

3
0
()
3

Owner-Purchase/Provided
ltems

1 Jeu

. Existing Drawings Availability

National Maintenance
Agreement

Quality Control Requirements

TQM Program Requirements

. Value Engineering Clause

Payment, Retention, Materials
Prepaid

. Substance Abuse
Requirements

REVIEW DRAWINGS & SPECIFICATIONS Remarks:

Foundation System and Date:
Retention Systems

Main Structural System Date:

Determine Floor, Wall, Date:
and Roof Construction

Mech./Elec. Lead Time on | Date:
Large Equipment (Does
the Owner furnish any
equipment?)

Equipment: Date:
Early Installation
Coordination and/or
Opportunity

10/1/02 3
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Prepared by:

Estimate #:

Project Name:

1. CONTRACT TYPE

A.lLA. Form

A.G.C. Form

G.S.A. Form

C.O.E. Form

Other Custom Form

. CONTRACT TERMS

Exhibit 2
CONTRACT CHECKLIST

Comments/Requirements:

Location:

1 Comments:

1. DIFFERING SITE CONDITIONS

Site Conditions

Information by Owner

Site Investigation

Soil Borings Provided?

Environmental Survey by Owner?

[2. INDEMNIFICATION

3. CHANGES IN THE WORK

Duty to Perform

4. NOTICE PROVISIONS

5. TIME

NTP/Substantial Completion

Force Majeure

Milestone Date for Drawings

Certificate of Occupancy

Time Durations in Schedule

Shut-down Periods

10/1/02

Boone
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Exhibit 2

CONTRACT CHECKLIST
Location | Accey Ur ptabl Comments:

=

6. PAYMENT 5-
Owner Financing -
i 0
Compensation o
Terms 3
Retention =

Non-Payment

Savings/Bonus

Reimbursables

=
Q
1
-

Unit Price/Rates (equip., ins.,
labor burden)

Audit

7. WARRANTIES

Durations

8. HAZARDOUS MATERIAL

Notification

Time/$

Consent to Work

Indemnification

9. INSURANCE/BONDS/LETTER
OF CREDIT

Additional Insured

Certificate of Insurance

EMR/OSHA Statistics

Safety Requirements

Waiver of Subrogation

OCIP and CCIP

WC/EL/USL&H/P &I

General Liability Limit

Completed Operations Extension for
years

Auto Liability Limit

Umbrella Liability Limit

Additional Insured / To Be Primary

Builders' Risk Furnished by
and Deducted Amount

Riggers' Coverage Value and
Suggested Rate

Subrogation Waiver on Adjacent and
Adjoining Property

10/1/02 5
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Exhibit 2
CONTRACT CHECKLIST

Ur Comments:

Subcontractors (Owner Mandates
Coverage-Limits)

Owner's Protective and/or Railroad
Protective

Joint Venture Insurance required?

Aircraft (Helicopter) Liability

Professional Liability (E & O)

Pollution Liability

Bid Bond

Payment/Performance Bond

Letter of Credit

See Pricing, Action ltems and General
Information following the Contract
Terms

10. TERMINATION

Cause

Convenience

Contractor’s Rights

11. DAMAGES

Delay

No Damages for Delays

Liquidated Damages

Actual Damages

12. Dispute Resolution

Arbitration or Litigation

13. MISCELLANEOUS PROVISIONS

Design Liability

Designer as Owner’s Agent?

Environmental Assessment

Multiple Prime Contracts

Assigned Subcontractors

Process Guarantees

No Lien Rights

Auditing Capability

Copy of Subcontracts

Any Contingencies?

10/1/02

Boone 18




Exhibit 2
CONTRACT CHECKLIST

RISK MANAGEMENT BID REVIEW COMMENTS

Following are special rates or premiums to be used in the bid: 3
ANNUAL .
COVERAGE RATE PREMIUM COMMENTS:

Workers’ Compensation
Commercial General Liability
Automobile Liability
Umbrella Liability

Owners Protective Liability
Pollution Liability
Professional Liability
Railroad Protective Liability
Builder's Risk

3
0
()
3

1 Jeu

RISK MANAGEMENT ACTION ITEMS

RISK MANAGEMENT GENERAL INFORMATION ITEMS

10/1/02 7
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Exhibit 3
CREDIT REVIEW

Prepared by:

Estimate #:

Project Name:

Requested by:

Due Date:

Requested from:

For all construction contracts not with the following governmental bodies or related agencies:
1. United States Government
2. State Governments

3. Municipal Governments with a Moody’s Bond rating of at least ‘A” (single A)

The following information must be obtained for the credit review and approval by the Senior Vice President, Finance of
Alberici for contracts greater than $5 million, or Vice President, Controller for Alberici for contracts under $5 million, prior
to signing any contract. Any exception must be approved by the President of Alberici. After completion and approval, this
form should be placed in the permanent contract file.

. General Information - To be obtained by Contract Review Officer.

A. Estimated project value:

B. Who will the contract be with? (i.e., specific name of the company/entity who will be signing the contract)

C. What is our prior experience with and general reputation of the Owner/Client?

D. Initial Owner contact:

E. Length of construction period:
F. Date construction is scheduled to begin:

G. Legal description of Property:

10/1/02 8
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Exhibit 3
CREDIT REVIEW

Il. Financing Information - To be obtained by Financial Services Group for contracts greater than $5
million.

A. Owner’s financial contact:
Telephone number: ( ) -

B. Financial Status of Owner:

C. Who is providing the financing? (check one)

Bank

Insurance Company
Savings & Loan
Owner

Other

D. Name of Lending Institution:

Contact person:
Telephone number: ( ) -

E. To whom is loan being made? Same entity as will be signing contract?

F. Loan information needed:

1. Total loan commitment:

2. Amount currently borrowed:

3. Term of Loan (number of years/months):

a. Date loan signed:

b. Date loan expires:

c. Number of years/months remaining:

4. s there “take out” financing in place? If so, please describe. (If not, construction loan
expiration date should extend 6 months past construction end date.)

G. Do loan documents require lender approval of change orders? If so, describe details.

10/1/02
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Exhibit 3
CREDIT REVIEW

lll. Determine the financial strength of the financing source.

A.If Bank or Insurance Company, to be determined by Financial Services Group.

B.If Savings & Loan, must establish an escrow account or obtain a Letter of Credit from a sound Financial
Institution for the benefit of Alberici in an amount equal to the total project retainage, plus two months of
“peak’ billings.

C. If Owner, obtain and review most recent financial statements and, if available, debt ratings as determined
by Moody’s and Standard & Poors.

IV. If Project is to extend past one year, an additional credit check should be made one year later to
determine the status of the loan versus the amount of construction work to be performed.
Responsibility for seeing that this update is performed rests with the Senior Vice President.

V. If there is more than a three-month delay between when the above information is obtained and the

signing of the contract or work begins, an update on the above should be performed. Responsibility
for seeing that this update is performed rests with the Senior Vice President.

10/1/02

Boone 22




Exhibit 4
PROPOSAL QUALIFICATIONS AND EXPLANATIONS

Estimate #:

Project Name:

Contract Review Comments and Agreement Qualifications

There are several provisions requiring either clarification or further discussion. Therefore, Contractor’s Proposal is
subject to the negotiation of a mutually-acceptable construction agreement including, but not limited to, the
following provisions:

1.

2.

10.

That Owner provides satisfactory evidence of financing.

That the Agreement contains provisions for liquidated damages for delay with an aggregate cap for such
damages.

That Contractor not be liable for consequential damages arising from any cause.

That the indemnification and additional insured status provided by Contractor be limited to the extent of
Contractor’s negligence.

That Contractor be indemnified from claims resulting from the pre-existence of any hazardous materials.
Contractor shall not be required to perform any abatement or remediation work.

That the Owner grant a waiver of subrogation on the Owner’s existing property insurance and/or builders risk
coverage.

That Contractor have no liability for design except for Design/Build projects.
That Contractor not be liable for unforeseen or concealed conditions or incorrect information provided.
That Contractor be compensated for acts or delays that are beyond its control.

That Contractor must receive Owner’s environmental site assessment and/or asbestos assessment prior to
commencement of the Work.

Specific Notations, Including Risk Management Language

10/1/02 11

23 Boone

IN

3
0
()
3

1 Jeu




Exhibit 4
PROPOSAL QUALIFICATIONS AND EXPLANATIONS

CONSIDERATIONS FOR ENVIROMENTALLY-SENSITIVE PROJECTS

The basic premise is that the risk of environmental liability needs to be equitably allocated. The Owner is the
long-term benefactor of the land and/or building. We don't own, operate or receive income from the facility. In
addition, the Owner, not us, purchased the land or facility—it’s their "dirty dirt". We are simply providing the
construction services. If the Owner is not willing to agree to these concepts, we should seriously reassess the
advisability of entering into a contract with such an Owner.

The following are our policy guidelines:

1. In all instances our bids/proposals be qualified in at least two ways:

a. be defended and indemnified from claims resulting from the pre-existence of any
hazardous materials. shall not be required to clarify lead and asbestos abatement or
remediation work." (Our "Ten Commandments”, Number 5)

b. " must receive Owner's environmental site assessment and/or asbestos assessment prior to

commencement of the Work." (Commandment Number 10)

2. Inour Proposals, we advise the Owner that if we encounter unknown hazardous material, we will assist
the Owner in obtaining a remediation contractor (through RFQ, RFP, analyze bids, etc.) with such a
contract to be held by the Owner, or in approved cases, by , if minimum risk can be insured.

3. As an alternative to #2, we require the Owner to obtain a pollution liability project policy (or if we do it, it is
a reimbursable project cost). Our liability to be capped at the proceeds of the policy. This approach
covers the concern over claims exceeding the policy limits and over non-covered claims - i.e., no
coverage, no proceeds and therefore no liability for . In addition, subject to cost, we have in
place an excess company-wide pollution liability coverage policy.

4. In any of the projects in which we know there are environmental issues (all the power plant projects), we
bid them (a) using a separate LLC company; (b) require the environmentally sensitive construction work to
be done, not through as the contractor but directly with the LLC; and (c) we do not accept any
contractual obligation to supply broad-form parent guarantees or at least limit our parent company
guarantee to the construction we perform.

10/1/02

Boone 24
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Contract Approval Record
Estimate #:

: i . Approval Procedures:
ntract Review Officer:
Contract Review Office 1. Contract Review Officer prepares Contract Approval Record form.
Initial review of the contract identified below by the Contract Review Officer indicates 2. Estimating prepares Exhibit 1 on Coniract Information (Contract Checklist).
further review and certain approvals are required as follows. 3. Contract Review Officer prepares Exhibit 2 (Contract Brief). z
Check if . ) =
Appiicable | Title 4. Contract Review Officer sends one copy of Contract, Contract Approval Record, -
Prosid including Exhibits 1 and 2 to General Counsel, Risk Management, and Director (7))
resident of Safety. ')
Senior Vice President 3
Vice President 5. General Counsel reviews documents, then forwards to other Corporate Review —_
- Officers, as required for approval, accompanied by attorney's comments. = |
Finance o
General Counsel 6. Corporate Review Officers communicate with Business Unit as needed; -
Risk Management however, all approval forms and reviewers' comments must be returned to the -
General Counsel.
Director of Safety
Other 7. General Counsel returns approval records and comments of all Corporate
Reviewers (except for Risk Management and Director of Safety) to Contract
Review Officer. Risk Management and Safety return comments directly to
Description of Work: Client: Contract Review Officer
Project Location: Return by: 8. Contract Review Office places approval records and comments in permanent
contract file.
Approvals:
Operating Review Yes | No | SVP |Date

1. | Will fixed price portion of contract exceed dollar limit requiring review by President?
Senior Vice President limit $

Will contract or project potentially involve large or unusual risks?

Will contract require signing any labor agreements?

Will the project be in a geographical area where another Alberici company is party to an existing labor agreement?

Will the project be outside the continental U.S.?

Is the schedule appropriate for the Project?

Is the level of competition for the project acceptable?

®| N| @ g A w

Is the subcontractor market condition acceptable?

9. |ls this a client with whom we want to develop a relationship?

Financial Review Yes | No | Fin. | Date

10. | Will the contract exceed $5.000,000 and not be with (or guaranteed by the full faith and credit of) the U.S. Government or State Government?

11. |Has the Senior Vice President been able to make a satisfactory determination 0f the credit status of the client or evidence of financing?

12. | Will the terms of the contract include unusual funding requirements or carrying costs?

Legal Review Yes | No |G.C. |Date

13. [Will contract amount exceed $5,000,000?

14. | Will the contract contain highly-unusual provisions or provisions which are not clearly understandable?

15. | Will the contract be with a party or under a circumstance, which has a higher than normal likelihood of litigation?

Risk Management Review Yes | No |R.M.|Date

16. | Does the Business Unit clearly understand the insurance, bonding, and risk management requirements of the

17. | Does the Business Unit need assistance from Risk Management in connection with the project?

Safety Review Yes | No [Safety| Date

18. | Does the contract include unusual safety risks or regulations?

19. | Does the project involve hazardous materials or environmental complications?

Other Review

20. | Attention: Please approve terms on contact circled on Page:

25 Boone




11/30/01

Flow Chart
Procedures for Eliminating Losses

Operations

Business Development
List Potential Projects

List Potential Projects

-

Projects Not In Program

) » Non Design/Build projects less than $5 million
Filter « Repeat clients using the same contract form

Projects In Program
+*$5 million +
« Any Design/Build

Contract Risk Bad

Management Program Grade
Review by:
« Operations
« Financial
« General Counsel
« Risk Management
« Safety No
L—

Good Grade

*No pursuit
«Client review
performed by BD

Proceed with Proposal
Procedure

Clarify for
Risk Purposes

Project Review Process

« Project Initiation Team
« Periodic Review by Operations
e .
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Project Management Review

Memorandum

Date:

To:

From:

Re: Project Management Review Form

Copy:

Attached is the Project Management Review Form for your use in preparation for the review. Please
complete this form prior to the review and have copies available for all attendees.

In an effort to expedite the review, please also have current copies available of all the following
documents (except where noted). If you do not use the Quality referenced forms, have available
copies of the forms being used.

1. Construction Schedule

2. Subcontractor Schedule

3. Subcontract/Purchase Order Log and Buying Status Report (tied to Contract Amount)
4. Subcontract Agreement/Purchase Order (copies not required) —
5. Insurance Certificates (copies not required) —

6. Performance and Payment Bonds (copies not required) —

7. Proposed Change/Change Order Master Log —

8. Change Orders (copies not required)

9. Expense and Projected Report

10. Planned Indirect Expenditure Schedule

11. Submittal Log and Schedules

12. Design Review Schedule (if applicable)

10/1/02
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Project Management Review

AGENDA
ltem Participants
1. Project Overview by Project Manager Project Manager, Superintendent and others
and Superintendent deemed necessary by Project Manager
2. Discuss items on Project Management Project Manager and others deemed
Review Form necessary by Project Manager
3. Tour Project Site Project Manager, Superintendent and others

deemed necessary by Project Manager

If you have any questions, give me a call. Please use the distribution list below for notifying all attendees
of meeting when set.

Distribution List:

1. General Counsel

2. SVP

3. PD

4. PM

5. Superintendent
10/1/02
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Project Management Review

1. CONSTRUCTION TIME SCHEDULE:

A.

Remarks:

Does the project have an -approved Construction Schedule?
1) Is it monitored and updated?
2) Frequency of updates?

Does the project have subcontractor schedules?
1) Are they monitored and updated?

Completion Date?

1) Contractual

2) Scheduled

Does the projected completion date agree with dates specified
in Contract or as modified by approved time extensions?
If No:

1) On Accelerated Schedule

2) Behind Contract Schedule

3) Liquidated Damages

Is the construction progressing in a logical, sequenced manner?

Are time extensions being requested for weather or other
delays?

Yes No

10/1/02
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Project Management Review

2. SUBCONTRACTS/PURCHASE ORDERS:

A. Subcontract Status

1) Does the project maintain a Subcontract/
Purchase Order Status Report?

2) Isitcurrent?
3) Is buying progressing satisfactorily?

4) Are Subcontracts and Purchase Orders being signed and
returned in a timely manner?

B. Are all subcontractors/vendors required to have the following before
allowed to begin work?
1) Signed Subcontract Agreement/Purchase Order or

Letter of Intent?

2) Insurance Cetrtificates (Including vendors who deliver)?

3) Performance and Payment Bonds?

List exceptions below:

Subcontractor Contract P&P Bond

Yes

No

Insurance

C. Have all deviations, if any, to standard insurance certificates
been approved?

D. Have all bond waivers, if any, been approved?
E. Have all deletions or modifications, if any, to Subcontracts and Purchase

Orders which are not part of accepted modifications been approved?

Remarks:

10/1/02
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Project Management Review

3. CHANGE ORDER MANAGEMENT: Yes No
A. Are Proposed Changes (PC’s) being worked up by the project within a
reasonable period of time?
B. Is the Proposed Change/Change Order Master Log being used
and up to date?
C. Are the Proposed Changes (PC) being reviewed and approved by the
Owner or Representative and put into Change Order form
in a timely manner?
D. Does require one or more of the following before commencing
work on a Change Order?
1) Signed Change Order
2) Field Order or other type of written and signed authorization
E. Does Alberici execute its Change Orders to subcontractors and vendors
promptly after receipt of Owner/Architect Change Order?
F. Are quantity and dollar changes to the Control Department
being made timely for all Change Orders?
Remarks:
4. DESIGN BUILD CONTRACT: Yes No

10/1/02

Is contract or part of contract design/build?

Are we working to a budget amount and how much?

$

Do we have designer’s schedule?

Is Estimating on target for minimum 30% — 60% — 90% reviews?
Do we have Value Engineering Plan?

Do we have quality design being performing?

31
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Project Management Review

5. MISCELLANEOUS:

A.

10/1/02

List Safety record to date for and subcontractors:

Is the Owner timely in making payments pursuant to the Contract?
Are correspondence files developed and maintained in the proper manner?

e Are project meeting minutes being maintained and, if incorrect,
being responded to in writing?

e Are there construction/design problems which are impacting
time or budget?

e If so, what are they?

Is the relationship with Owner and Architect/Engineer in good standing?

e Isthe Value Plan in place?

e Area Client Survey remarks positive?

Is the Owner provided with cost “back-up” documentation in a timely manner?
Are all “cost-plus” subcontractors being audited in a timely manner?

Is the project in compliance with ’'s MBE/WBE Policy?

Is the Project progressing to meet the contractual MBE? WBE requirements?

Has the entire project Budget/ Estimate with quantities been set up in
cost report?

Is the “work-in-place” being reported?
e Weekly for self-performed work

e Monthly for Subcontractors

Boone

32

Yes

No



Project Management Review

Yes No
K. Is the weekly Labor Cost Productivity Report unit cost reviewed weekly?
=
L. Isthe Planned Indirect Expenditure schedule completed? 5'
M. Is the Value Plan implemented and being monitored? 8
=)
Q
Remarks: -
-]
10/1/02 7
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Project Management Review

Date: Project No.:

Project Name: Location:

Review Conducted by:

Project Personnel (Interviewed):

10/1/02
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CONTRACT RISK MANAGEMENT—
SUBCONTRACT ISSUES

I. Contract Review Issues—
Procurement

A. The starting point:

Developing Model

Procurement Documents

Getting “buy in”: A joint effort
between Procurement Manage-
ment, Risk Management and Legal

Types of Model Procurement Doc-
uments

1. On-site subcontract services
2. Trucker’s agreements

3. Materials only purchases

4. Engineered Equipment

5. Temporary Services

6. Professional Services

Ensuring Correct use of Model
Documents

35
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B. Creating “project specific”

procure-

ment documents

Required Flow-Downs/pass
throughs

Desired Flow-Downs/pass
throughs

Challenges:

1. Timing of Prime Contract exe-
cution vs. procurement efforts

2. Prequalification of Vendors

3. Ability of Vendor to meet con-
tractual obligations

a. Indemnity

b. Delivery dates
c. Insurance

d. Bonding

4. Vendor contract compliance
followup and documentation

C. Case Studies

Neufeld and Staff
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Identify what and where risks are in the
procurement process

Identify contractual risks in procurement
documents

ldentifying Procurement RiSk-
Process Risk vs. Contractual Risk
Procurement Process Risk | Contractual
Component Risk
Organization 0
Selection a0
RFP 0
Documentation |0 0
Execution 0
Admin/Compliance | O 0
Closeout 0
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Where and what are the risks in the procurement
processa2?

Define the Process within your Organization

Selection

From PQP to RFP

Procurement Documents

Subcontract Execution, Administration and
Compliance

Subcontract closeout
Case Studies

=
2,
0
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2
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Procurement Contract Review Issues

Identify who is involved in the process,
educate them on the issues, and enlist their
support in the process
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Discuss contractual risk management issues
with managers of affected groups and gain
their support for your standards and the need
for training.

Plan to educate the affected parties on
contractual risk requirements

EDUCATE

- Why itis important to manage contractual risk
properly (what are the had things that can happen if
you don't)

- What do contractual risks look like and what effect
do they have?

- How to get assistance from risk mgt in reviewing,
revising, and negotiating acceptable language

- Provide materials for reference and instruction
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ldentify Sourcing Needs
Prequalification
Prequalification Package Distribution
Prequalification Evaluation
Establishing a database

Incorporation of Subcontractor
Evaluations/Feedback Loop

PREQUALIFICATION

Key Elements of Prequalification
Safety evaluation
Bonding Capacity
Financial Strength
Geographic and Industry experience
Insurance Compliance

39 Neufeld and Staff
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Centralized vs. Decentralized
Specialty Suhcontractors
Geographic considerations
Maintenance/Administrative issues

Issues
Scope of Work
Specialty Work
Appropriate RFP documents
Special Insurance/Safety Requirements
Enforcement/Consistency
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Flow-Down/Pass Through Clauses
Required
Desired

Challenges

Timing of Prime Contract execution vs.
procurement efforts

Prequalification of Vendors

=
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Required Flow-down/Flow-
through provisions

Insurance
Rdditional Insured
Waiver of Subrogation
Force Majeure
Terms of Payment
Retainage
Pay if Paid/Pay When Paid
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Required Flow-down/Flow-
through provisions Continued

Risk of Loss/Passage of Title
Suspension/Termination
Taxes

Testing

Assignment

Desired Flow-down/Flow-through
provisions

Indemnity

Hazardous Material

Limitation of Liability

Waiver of Consequential Damages
Liquidated Damages

Delivery efinition)
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Types of Model Procurement Documents
On-site subcontract services
Trucker's agreements
Materials Only purchases
Engineered Equipment
Temporary Services
Professional Services

Ensuring Correct Use of Model Documents
Training and communication
Document Control
Menu Driven System
Scope analysis
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WHO, WHAT, WHEN, HOW
Compliance Monitoring System

Clear lines of authority for exceptions/waivers
— Common Exceptions

Enforcement of compliance requirements in
subcontract

Training and education

Insurance
Additional Insured
Waivers of Subrogation

Indemnity
Limitations of Liability
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Monitoring
Compliance Followup and Documentation
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Performance Evaluation

Feedback Loop

Final Payment/Lien Waiver
Maintenance/Continuation of Compliance

CASE STUDIES

WHAT WOULD YOU D022322322
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Case Study #1

The Predicament Of The Porous Pipe

REPRESENTATION

The pipe meets all ANSI,
ASME and BPVC codes and
is of the highest quality.

Sincerely,
Pitiful Pipe Inc.

46
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The Facts

Pipe Is Delivered On Time

Vendor Supplied Pipe Is Installed By A
Subcontractor Throughout The Plant

Faulty Pipe Welds Cause An Explosion
The Plant Is Destroyed

What should you do?
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Case Study #2

The Calamitous Collapse
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The Facts

Excavation At The Site Is Going Great!

Project Is On Schedule; Foundation Is To Be
Poured Soon.

Then

A Collapse Occurs, And A Subcontractor’s
Employee Is Buried In The Rubble.

You Call For Emergency Assistance, And Then
Begin Checking The Subcontract Documents
For Indemnity Language, Insurance
Requirements, And Waiver Of Subrogation
Provisions.
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What Happens?

‘l
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Case Study #3

The Titanic Disaster

NOTICE

The Transformer has arrived
from Japan and should be at
the site as scheduled.

Sincerely,
Drop the Load, Inc.

“Shipping is our Business”

50
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The Facts

» Transformer Is Ordered From Japan

* Equipment Arrives In U.S. And Is Shipped To
Site.

Then

2
3,
1))
)
3
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* The Barge Sinks And The Transformer Is
Dumped Into The River.

What should you do?
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QUESTIONS
Who has Risk of Loss?
A. Owner
B. Contractor

C. Subcontractor (Seller)

Is this a Force Majeure for:

A. Contractor B. Subcontractor
1. Yes 1. Yes
2. No 2. No
QUESTIONS CONTINUED

Are they entitled to a schedule extension?
1. Contractor 2. Subcontractor
Are they entitled to additional money for additional costs?
1. Contractor 2. Subcontractor
Are they entitled to relief from Liquidated Damages for Delay?
1. Contractor 2. Subcontractor
Who should pay any insurance deductibles on the loss?
1. Contractor
2. Subcontractor

3. Owner
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Case Study #4

The Oozing Goo

2
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The Facts

» During Excavation, A Mysterious Substance Is
Observed “Oozing” Out Of The Ground.

* Work At The Site Is Halted Immediately.
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Types of Agreements

SUBCONTRACT AGREEMENT
Use when
% Subcontractor is providing labor for installation of permanent materials

«»Examples

o Painting
o Insulation
o Admin building erection
o Cooling tower erection 2
o Site prep work -
=
o
SERVICES AGREEMENT 3
Use when =3

% Procuring general services of a temporary nature that are not bound by the prime contract, whether
on site or off site
« Examples
o Security services
Custodial services
Portable toilets
Concrete sweeping
Concrete pumping
Tire services
Temporary fencing
Construction Equipment with operator
Scaffolding
Work requires special licensing, education, and/or certification
Hauling Services — (Trucker’s Agreement)
Concrete/Soil Testing
Water Testing

=
Q
1
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PURCHASE AGREEMENT
Use when
% Purchasing goods that are specially manufactured or assembled in accordance with
project-specific or engineered requirements. Includes right of inspection, factory testing
and other provisions for specially fabricated items.
« Examples
o Motor Control Centers
Transformers, switch gear
Turbines / generators
Pumps that have specific capabilities or are customized
Structural Steel
Shop Fabricated Pipe

O O0OO0OO0O0

PURCHASE ORDER GENERAL CONDITIONS
Use when
% Purchasing commodities, equipment, material, or shelf items that require conformance with con-
tract specifications, warranties, and any special provisions/conditions, but are not specifically man-
ufactured or assembled per Contractor’s specifications.
% The complete package consists of a Purchase Order and the Purchase Order General Conditions.
< Examples:
o Concrete
o Reinforcing steel
o Supplies
o Computer equipment
o Tools

Page 1 of 2
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CONSULTING AGREEMENT
Use when
% Hiring individual as a Consultant after approval from Human Resources Department

TEMPORARY HELP SERVICES AGREEMENT
Use when
3% Hiring labor to supplement Contractor’s workforce
3% Seller's employees work under Contractor’s supervision
% Must be reviewed by Human Resources, Legal, Risk Management, and others as needed

Page 2 of 2
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Sample Subcontracts Procedure Manual

. Purpose
The purpose of this section is to provide standard guidelines for the subcontracting process, bid ini-
tiation through subcontract award and execution. A properly executed subcontract process facili-
tates superior risk management by minimizing risk of subcontracting work by utilizing qualified,
approved subcontractors and executing comprehensive Subcontract Agreement documents.

Il Scope
This procedure includes general information that is required to properly process subcontracts, but
does not include the detailed steps required for the Subcontracts Coordinator to perform his/her ;
work. =
- )
L. Definitions ]
3
IV. Responsibility — outline the responsibilities of each party involved in the process.

Manager of Field Procurement
Manager of Central Procurement
Project Management Team
Project Subcontracts Coordinator
Subcontracts Group

Subcontract Coordinator

=
Q
1
-

V. Pre-requisites

A. Assignment of Subcontract Coordinators
a. Home Office
b. Project

B. Planning
a. Planning is an essential component of the success of a project. Identification of mate-

rial goods/subcontracted services to be purchased.

b. Subcontract list

C. Pre-Qualification
a. All subcontractors are to be pre-qualified prior to consideration for award; the Subcon-
tract Coordinator has the responsibility of ensuring that all subcontractors are pre-qual-
ified prior to selection for bidding and if not, request pre-qualification as needed
b. Pre-Qualifications may be done during the bid phase, but must be complete prior to the
selection for award
c. The pre-qualification process provides for a review of a subcontractors
i. Safety record
ii. Financial stability
iii.Capabilities
iv.Etc.
d. All pre-qualifications are executed and maintained it the Central Procurement Depart-
ment

D. Subcontract Agreement Documents
a.
i. The Subcontract Agreement will be used in the execution of all sub-
contracts which includes applicable flow downs from the prime contract
ii. has the responsibility of drafting the Agreement,
distributing to subcontractor, negotiating any conflicting terms and finalizing
the Agreement.

b. Working Copies of all formal documents will reside

Page 1 of 3
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VL.

Process
See Subcontract Checklist
A. Identify Work
B. Preliminary Scope of Work
a.Components of the Scope of Work
b.Responsibility for developing the Scope of Work

C. Requisition.

D. Bidders List
E. Request for Quotation (RFQ)
a. The RFQ s a request for supplying goods and/or services.
b. The Subcontracts Coordinator has the responsibility of coordinating requirements for
the RFQ with the Project Team and completing the RFQ
c. Three (3) quotes are required on all purchases above two thousand five hundred dol-
lars ($2500.00)
Due Dates
Requirements
Subcontractor/Supplier Requirements
RFQ Content
i. Cover letter
ii. Instructions to Bidders
iii.Draft copy of the Subcontract Agreement
iv.Project specific information including plans, drawings, specifications, etc.
v. Other documents as required

e~oo

F. Pricing Structures
a. Fixed-Price or lump-sum contracts
b. Cost-reimbursable contracts
c. Time & Material contracts
d. Not to Exceed

Schedule of Values
Taxes
Pre Bid Meeting
Bidder’s Quotation
Bid Analysis
a. Commercial analysis
b. Technical analysis
c. Review
Negotiations
a. Contract negotiations
b. Technical negotiations
Bidder Selection
Approval
System PO
Insurance Requests
a. Upon approval of the selected bidder Subcontracts Coordinator will enter the request
for insurance in the Insurance Tracking Database
b. Insurance provides protection, at a minimum, for Owner, the Engineer and the
subcontractor. Generally, it is also a flow-down requirement of the prime contract. Itis
important to inform bidders during the quotation phase the required insurance cover-
age, limit, and endorsements.
c. Requirements
i.Any subcontractor that is awarded work must provide insurance in accordance
with Article 5 Insurance, of the Subcontract Agreement document.
ii.Endorsements
iii.lInsurance flow-downs. These flow-downs may include, but not limited to, dol-
lar limits, additions to the indemnified parties definition.

AETIO

r
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d. Pre-qualification
The pre-qualification process provides insight and pertinent information regard-

ing a subcontractor’s ability to be insured prior to selecting a subcontractor for
award
e. Form
The Acord certificate form is the preferred form for insurance; however, other
form types can be accepted if approved by the Risk Management Department.
Process
Noncompliance
Builder’s Risk Insurance
Renewal Documents

A

Formal Subcontract Agreement
Subcontract Agreement Signatures

“NOTE: If Seller executes this Agreement through anyone other than an of-
ficer, then attach a properly executed power of attorney from Seller as evi-
dence of the agent’s authority.”

Formal Agreement Distribution
Completion of system PO
Bonds/Letters of Credit
Subcontract File

Page 3 of 3
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Subcontracts Checklist

Requisition
Request for quotation — if over $2500
Pricing
Pre-bid meetings
Bid Analysis
o Bid tab completed
o Technical evaluation completed
Terms and conditions negotiated
Subcontractor pre-qualified
Approval of purchase
Insurance documents requested
Bonds
o Bonds requested
o Bond waiver submitted - if required
Final document signed by
o Seller
o CONTRACTOR
O Final original document distributed
o Seller
o Procurement Dept.
Pre-mobilization meeting
File content — Procurement department originals of each of the following:
o RFQ
Bid tab
Technical evaluation
Pre bid meeting notes, if applicable
All correspondence
Final agreement — complete
Insurance
Bonds, if applicable
Bond Waiver, if applicable
Drawings
Specs
Other
Pre — mobilization meeting notes
Exception report
Tax Certificates

ooooo

copooo
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Sample Subcontract Insurance Procedures

Seller’s Insurance

Purpose
Scope

Definitions
Additional Insured

Additional Insured Endorsement

Agreements
+ Subcontract Agreement — used to purchase labor for the installation of

permanent materials

+ Services Agreement — used to purchase labor that does not involve the
installation of permanent materials

+ Purchase Agreement — used to purchase equipment or materials that
are specifically manufactured to engineer/owner drawings or specifica-
tions

« Purchase Order — used to purchase goods that are considered ioff the
shelfi

+ Consulting Agreement — used to purchase the service of an individual to
provide expertise to Contractor based on experience, licenses, etc.

+« Temporary Labor Agreement — used to purchase labor from a Seller that
will be used to supplement Contractor’s workforce and take direction
from Contractor supervision

« Supplier Agreement — used to create master or preferred supplier agree-
ments at the corporate level

Agreement Requirements.
« Attachment A is a sample copy of the insurance certificate preferred by
Contractor. Risk Management must approve any variances.
« Attachment B is the sample copy of the additional insured endorsement
document preferred by Contractor
+»+ Article 5 — Insurance is the Article contained in each Purchase Document
that has the requirements for insurance

Indemnified Party is the entity (or entities) that is to be included as additional
insured and in waiver of subrogation statements.

Insurance Certificate is the document that provides proof that the Seller has in-
surance coverage displaying any limits or waivers that may be required.

Insurance Documents are the Insurance Certificate and the Additional Insured
Endorsement

Insurance Tracking Database (database) is a database that has been estab-
lished for tracking the insurance process and serves as a schedule to prioritize
work for the Insurance Clerks and track each request through the various stag-
es of the process

Miscellaneous Insurance Documents are those documents that are received
that were not requested for a current request

Page 1 of 3
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VI.

Sample Subcontract Insurance Procedures

Prime Contract is the agreement between Contractor and its customer to per-
form certain work

Waiver of Subrogation is the provision to not allow Seller’s claims against Sell-
er’s insurance to be filed against the additional insureds.

Responsibility
Procurement Insurance Clerks have the responsibility of obtaining insurance

documents from any Seller who will provide labor to perform work at a Contrac-
tor’s location.

Manager of Central Procurement will be responsible for ensuring that Procure-
ment/Subcontract Coordinators follow this guideline for obtaining proof of sup-
plier’s insurance coverage for their specific purchases.

Manager of Procurement Admin Services has the responsibility of identifying all
insurance requirements for a specific project based on the prime contract and
the procurement insurance process.

Manager of Strategic Sourcing will be responsible for ensuring that Procure-
ment Coordinators follow this guideline for obtaining proof of supplier’s insur-
ance coverage for Preferred and Master Supplier Agreements as needed.

Procurement/Subcontract Coordinators are responsible for notifying Insurance
Clerks that certificates are needed for Sellers who have been selected for
award by entering the required information into the insurance tracking data-
base, which will generate the request; getting involved where Sellers do not in-
tend to comply with insurance requirements.

Procurement Document Control will be responsible for scanning miscellaneous
documents into the electronic file.

Risk Management Department has the responsibility of defining what insurance
limits and options for site documents that will be obtained from Sellers.

Insurance Tracking Database

A. The database structure and the creation of any reports and queries will be
the responsibility of a database administrator.

B. Insurance Clerks will have the responsibility of maintaining the data that is
entered

C. The Database is a multi-user environment, however, only one user will be
allowed to update a record at the same time.

Procedure

Page 2 of 3
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Sample Subcontract Insurance Procedures

PROCUREMENT/SUBCONTRACT COORDINATOR INSURANCE CHECKLIST
Procurement/Subcontracts Coordinator Name (First & Last) (a required field)

Q

[y oy

Date of Request (system generated)
Job/Phase # (a required field)
Agreement # (a required field)
Scope of Work Summary (a required field)
Seller Company Name (a required field)
Seller Contact (a required field)
E-mail address
Phone # (a required field)
Fax #
Seller Start Date (a required field)
Seller End Date
Seller should provide the following insurance options
o Ocean Cargo for materials
Aircraft for Seller’s work involving aircraft
Hull for Seller’s work involving barges
Pollution
Professional Liability
Type of Agreement
o Subcontract
o Heavy Haul Agreement
o Services Agreement
o Equipment with Operator Agreement
Purchase Agreement
Temporary Help Services Agreement
Consulting Agreement
Supplier Agreement
Value of Agreement
o Under $150,000
o Over $150,000
o Over $1 million

00D
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Subcontract Closeout

PURPOSE:

Upon complete performance or termination of any Sourcing Item, a project representative shall
conclude the subcontract process by iclosing outi the Subcontractor file. The purpose of the iclose-
outi is to assist BUYER in evaluating the performance of the Subcontractor.. This phase of the sub-
contract process is very important to BUYER because it allows BUYER to document the
performance of its subcontractors for future reference.

PROCEDURE:

1))

2)

SUBCONTRACTOR REVIEW: Generally, the closeout will begin when a project representative
calls for a meeting with a representative of the Subcontractor for a review of the Work. During this
meeting, the project representative shall discuss with the representative of the Subcontractor the fol-
lowing areas subcontract execution:

a) Safety;
b) Performance;
c) Quality requirements;

d) Rework/Repair;

e) Documentation of the Work, including invoicing, preparation of specifications, drawings,
and other related information;

) Following all Codes and Standards;

g) Subcontractor field representative, including their knowledge of the Work, responsiveness
to issues and professionalism;

h) Field supervisors;

1) Materials handling, including meeting scheduled delivery dates, condition of materials de-
livered, and proper storage of all materials; and,

1) Overall comments or additional information describing particular areas in which the Sub-
contractor excelled or was deficient.

SUBCONTRACTOR PERFORMANCE SURVEY: Upon completion of the Subcontract, the
project representative shall complete a Subcontractor Performance Survey . The project represen-
tative shall forward the original survey Central Procurement and file a copy with the project files.
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