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GENERAL AND UMBRELLA LIABILITY
INSURANCE

CGL

Quick introduction and brief history of
the covers

Overview of what the GL policy is in-
tended to cover

1.  Tort liability

2.  Contractual liability

3. Independent contractor liability

4.  Work in progress

5. Completed operations

How the industry has used GL to fill
indemnity commitments under con-
tracts

1. Contractual liability/Defense

2. Additional insured status

How the coverage has evolved from
specific covers to broad endorsements
and now back to narrower definitions

The loss history of the line

The recent impacts of the changing
market on GL including reinsurance

market drivers

How wrap-ups change the way GL pol-
icies react to losses on larger jobs

New coverage concerns
1. Mold
2. Construction defects

3. EIFS

II.
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Umbrellas

A. Original intent of coverage and reason
it was invented

B. How Umbrella differs from GL
1. Excess amounts of insurance
2. Coverage of additional loss expo-

sures

3. Drop-down

C. Traditional pricing models vs what
happened in the 90s

D. Coverage concerns about making Um-
brellas track with primary policies
1.  Follow form
2. Concurrency issues
3. Coverage triggers

E. The crisis in umbrella pricing—Why is
it so unpredictable?

F. The impact of the market changes on
umbrellas

G. Coverage changes including pollution,
professional, mold, construction de-
fect, and EIFS concerns

H. Will the market be improving anytime

soon?
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Commercial General Liability

¢ History — First policies developed in the late 1880°s

* Covered specific exposures such as employer’s liability

* As new industries needed coverage a new policy was
written, including one for contractor’s, one for
manufacturers, one for premises for building owners etc.

* Later carriers would combine coverages on one policy
but through a patchwork of covers. This was called a
“Schedule Liability Approach”.

Malecki, Horn,etal, Commercial Liability Risk Management and Insurance , American institute, 1986

TIMELINE

¢ By late 1930’s this approach was too cumbersome and the
first Comprehensive General Liability policy was drafted

¢ Key dates

* First policy-1941

* First Revision-1943

* Subsequent revisions 1955, 1966, 1973, 1986,1988, 1993, 1996, 1997,
and 2001.

¢ Why so many revisions?
 Evolving needs and litigation
» New risks and exposures such as pollution changed original
understanding of the wordings




The Commercial General Liability Policy

Form

¢ 1986, the most radical overhaul of
the basic policy occurred

_ JlIrl'.l()N * Incorporated many coverages which
W\ were added by endorsement previously
: 2 A' * Included the first, expanded pollution
exclusion
* Incorporated all coverage parts into one
document

> Premises and operations

> Independent Contractors
> Products and Completed Operations

¢ Most carrier forms are based at
least in part on the ISO model

How the Policy is Assembled

Five sections to most
GL policy forms

1. Coverages-this section
giveth and taketh away
coverage

Who is insured
. Limits of Insurance

. Conditions

RPN
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What Does the Modern CGL Cover?

¢ Highlights

* Third Party: Bodily Injury, Property Damage
liability which the insured becomes legally obligated
to pay as damages

» Defense of alleged liability is an additional and critical
benefit-In addition it is separate from the limits of liability
and can be substantially more than the ultimate pay out of a
loss

* Personal Injury: Libel, Slander, Defamation of
character etc.

* Medical Payments

What Doesn’t the CGL Cover?

¢ Damage to your own work performed by you

¢ Worker’s Compensation and employer’s
liability

¢ Contracts other than as defined

¢ Pollution-With exceptions

¢ Intentional Injuries

¢ Aircraft, autos, owned watercraft
¢ War, Nuclear

¢ Property damage to your completed work
arising out of you own work on it.




Why Do These Exclusions Exist in the GL Policy?

Covered elsewhere such as on property policies or worker’s
compensation

Theoretically losses arising out of insured’s control-these
should be preventable

Against public policy — War, Intentional Acts committed by
the insured

Carriers unwilling to take on exposure- for example
Nuclear

Coverages carriers can’t quantify. New debate on EIFS,
Mold, asbestos, terrorism etc.

Broadening Endorsements — Why Were These Needed?

¢ ISO base contract written for
general exposures-not specific
to construction

¢ Contractual Requirements
¢ Unique Activities
¢ Streamlining of coverage,

aligning of interests reduces
costs of claims

¢ Competitive pressures between
carriers




Broadening Endorsements in Brief Overview

* Who should be covered?
> Evolved into broadened definition of “Who is insured”
> Additional insureds
> Subsidiaries where Named Insured has majority or controlling
interest
> Joint Ventures

* Which policy should pay first?
» Other insurance clauses which define order of payment

* What if [ don’t want my insurance carrier to chase your insurance
carrier once a loss has been paid?
> Waivers of subrogation

Broadening Endorsements in a Brief Overview

I want my policy to cover me even when [ am in a wrap-up
» Difference in conditions — Difference in limits for wrap-ups
» Amends the policy to pay on your behalf for claims which aren’t
covered by the wrap up policy but which are covered by yours

I want my design activities covered if property damage results

to property of others
> Best approach is no exclusion as the policy doesn’t exclude design
related activities by the ‘Insured”
> Reality is that insurers will try to exclude these activities
» Endorsements have been developed to not fully exclude resulting
property damage liability

I want coverage if my work is unfit for its intended use
» This coverage was given fairly routinely in the last market as Re-
Work coverage. Nearly impossible to get now.




Market Changes in the CGL — What’s Happening Now

Key changes in the current market
* Coverage restrictions and exclusions becoming common
> Carriers being much more stringent with

v Broadened Additional Insured wordings

? v Joint Venture coverage
A= v Re-Work
/ v Broadened Pollution
I X'~ + Mold

v Residential/construction defect
v Difference in conditions wordings around Wrap Ups
and Joint Venture policies

Market Changes in the CGL — What's
Happening Now

Key changes in the current market

* Pricing continues to rise
» Certainly impacted by loss of cheap reinsurance
> Treaties now excluding significant coverages reducing supply
> Loss history deteriorating-Carriers strengthening reserves and
losses are increasing again
> Retention levels rising as contractors try to contain rate
increases by taking more risk
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Loss History

¢ Loss History overall in line has been
historically poor

¢ High expenses, long payout, long tail
development

Operating Ratio History
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Rate Increases 2002

¢ In many cases this was a “piling on” year
* Increases in 2002 came on top of rate increases from 2001
« Indirect rate increases combined with actual rate increases very common-
higher deductibles, reduced coverages

¢ Benchmark data varies by region and type of work but in general
overall increases between 25 to 50%

¢ Will this continue in 2003?
» Rates will certainly not come down
« Rate of increase should start to flatten
» Some indications that new capital will start to impact this line
» Expect market to continue at high levels through early 2004 at this point

Future GL Trends

* Mold, EIFS, Asbestos, construction defect/known loss
exclusions
» Alternative capacity will evolve for some of these issues
» Mold in particular appears to be taking the pollution path to
new markets and coverages

* Narrowing coverage will mean less support for contractual
transfers — Indemnity provisions will not be as supported by the GL as
in the past.

12




Future GL Trends

* Alternative methods for insuring GL type losses will
become more acceptable

» Funding of certain risks will need to be evaluated by
contractors and owners

» Wrap up and Project specific approaches will continue to
grow to address coverage issues as multiple tiers of
contractors will not be able to meet full contract insurance
requirements

13
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Umbrella Liability - How's it Different

¢ Covers multiple line losses

¢ Originally intended as a true “Umbrella” coverage
including coverage for certain types of losses not
caused by primary policies — Early examples were
non-owned aviation risk
Later examples included design liability for
contractors.

¢ Forms are not standardized-Every carrier has its
own filed form, significant variation between forms
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What Can They Cover?

CGL
¢ Auto Liability

¢ Employment Practices Liability
¢ Employer’s Liability

¢ Aircraft Liability

¢ Professional Liability

The Original Breadth of Coverage Has been Reduced

¢ Carriers have been trying to narrow coverage to be true
excess liability — Not “broader than primary”

¢ In many cases Umbrellas have less coverage than primary

policies, i.e. Contractors Limitation Endorsements
* CLE’s typically either exclude coverage or narrow the umbrella to be
“follow form”
> Professional liability usually excluded
> Wrap Ups often mentioned
> JV’s typically discussed

¢ Often umbrella policies are issued by “non admitted”
insurance companies
* This allows them significant flexibility to modify coverages without
filing with various state regulators
* Mold exclusions evolved from non admitted carriers in many cases

15




Should My Umbrella Liability be with the same

carrier as my primary GL?

¢ Sounds like a good idea but.................

* Many carriers don’t want to do both primary and excess
due to capacity and treaty issues

* In many cases underlying underwriters are different
than umbrella underwriters-different appetites, expertise
in construction

* Carriers have different appetites for coverage between
the two lines

» Stand alone umbrella carriers are used to writing
over other carriers underlying
» Can include more underlying lines from
multiple carriers

» Competitive pricing issues-Often umbrella specialists

can use more tools to be competitive

How are Umbrellas Priced?

¢ Originally driven by “excess limits” factors
¢ Used to be priced as a % of primary policies

¢ Will vary by limits provided, where coverage attaches

Traditional Pricing Model
Using Underlying GL/AL Premiums of 100,000
Limit % of Primary Premiums Cost
15t Million 10 -20% $15,000
2nd 20-15% $10,000
3rd 7-10% $7,000
4th 5% $5,000
5th 5% $5,000
>5 Maximum Premiums or “Spot Market” pricing
Total $42,000
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What Happened in This Line?

¢ Grossly under priced — unsustainable pricing models in mid to
late 90°s

¢ Tremendous capacity through late 2000
¢ The bubble burst in 2001

¢ This was not a cause and effect directly from the Trade Center
* This line did however feel the pressure from re-insurers as they pulled
back on capacity

Reduction of capacity — fewer competitors

¢ Troubled reinsurance marketplace — Big blows to both
domestic and European re-insurers across multiple lines

¢ Non controlled pricing line relatively easy to adjust pricing

¢ Some recent flight to quality - higher rated carriers who can
pick and choose

¢ Simple over reaction — carriers are feeling for the right price
¢ Re-directing of appetites to less volatile lines

¢ Losses

17



The Umbrella Marketplace-The New Reality

Market will extend into 2004 — Pricing increases by
percentage may flatten a bit

Many carriers wary about heavy auto fleets

Higher underlying limits may be required — last significant
change was early 1980’s

Expect these to be mostly excess policies now. Narrow
coverages — lower limits from single carriers

However, new capacity is starting to have an impact
* All that off shore money is starting to be applied
 Capacity overall seems to still be available but at a much higher price
* Already seeing some flattening in increases and even some modest if
infrequent competition

Summary

GL and Umbrella liability are the cornerstone of protecting
the bottom line of any insured

Umbrellas in particular are wonderful things when
properly assembled

Coverage constrictions continue to be an issue and will be
through 2003

Alternative policies for some of these issues will start to
evolve and become common in the future

Look for resources to help understand your particular
coverages

* An agent of broker which specializes in construction risks
« IRMI
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Overall a confusing time but, risk is not
necessarily a bad thing.

“The policy of being too cautious is the greatest risk of all”
Nehru

“Everything is sweetened by risk.” Alexander Smith
And remember, this is a cyclical business. Just because you

haven’t experienced this before doesn’t mean it has never
happened before.

“What a Long, Strange Trip it’s beer
J Garcia
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