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Where to start the analysis

5 Contractbetween Named Insured/and
contractor Named Insured is\working for

5 Bolicy language conierring additional
insuret status




Gonstriction Gontract

s Namedinsured's indemnity obligation

s NamedInsured's insuring obligation

Indemnification Clause

5 Keyisthe extent of indemnity owed

5 Indemnification for the indemnitee’s own
negligence is primary consiteration

4 Statutory limitations on indemnity may
affectinterpretation of contractual
language




Types of contractual
indemnification

& Indeminification/for indlemnitee’s own, active
negligence

¢ Indemnification for passive negligence of
indemnitee

& Indemmification for vicarious liabihty of
indemnitee where indemnitee hasnotheen
negligent

Indeminification for iIndemnitee’s
own active negligence

4 Statutory limitations generally preclude
indemnification for damage causedsolely
he indemnitee orresults from indemnitee’s
williul orintentional miscontuct

4 Indemnification clause must specifically
reference thatindemnitee isbeing
indemnified for.their own negligence




Indemnification for passive
negligence of intemnitee

s Absent specific language that indemnitee
will e indemnified for iIndemnitee’s own
negligence,; this is the interpretation most
commonly apphied by courts

Indemnification for vicarious liability of
indemnitee where indemnitee has not heen
negligent

& Thisis the most limited type of indemnity
and is consistent with common law
indemnity




Insurance Clause

5 What types of coverage is the Name
Insuredrequired to carry?

& What imits of iabihtyisithe Named Iinsured
refuiredtocarry?

4 IS the Named insured requiredto obtain
coverage for.others, and i so, what type of
coverage is required?

& Subcontractor shall at all times maintain in effect throughout the
performance of this agreement workers’ compensation insurance,
as required by law covering all employees. Subcontractor shall
also at all times maintain in effect bodily injury and property
damage liability insurance for (a) all operations, (b) subcontract
work, (c) contractual obligations, (d) products and completed
operations, (e) all vehicles, and (f) non-owned vehicles. Bodily
injury liability, including auto, shall be in the amounts of
$500,000/$1,000,000. Property damage liability, including auto,
shall be in the amount of $300,000. All such insurance shall be
written in form and underwritten by companies approved by
Contractor, and will name Contractor as an additional insured.
Subcontractor shall deliver to Contractor certificates evidencing
all such insurance issued by the insurers prior to commencement
of the work. Failure of the Subcontractor to deliver all such
certificates by the time Subcontractor is to commence the work
shall be a default under this agreement.




4 Gertificate of Insurance

5 Additional insuret endorsement

Gertificate of Insurance

4 Generally construet as evidence of
insurance rather than conferring
aiitionalinsuredstatus, even where
certificate specifically references thatthe
certificate holder has heen adied to the
policy as anadditional insured

4 Gertificate generally not as specific about
coverageas neetled




& Added to named insured’s policy as part of the
policy

4 Outlines the coverage afforded to the additional
insured

& 150 forms -- need to be sensitive to edition date of
form as coverage has changed

& Manuscriptforms -- more specific but more
difficulttoobtain

Insurer'may have its own form whichis manuscript or
hybridof IS0 forms

4662009
4 662010
9 6612033




G620 09 additionalinsured
endorsement

Most limited form in common usage
Pertinent parts of endorsement to construction defect issues

WHO IS AN INSURED (Section Il) is amended to include as an insured the person or organization
(called "additional insured") shown in the Schedule but only with respect to liability arising out of:
. Your ongoing operations performed for the additional insured(s) at the location designated above; or
. Acts or omissions of the additional insured(s) in connection with their general supervision of such
operations.

* ok ok

B. Additional Exclusions. This insurance does not apply to:
(2)"Bodily injury" or "property damage" occurring after:
(a) All work on the project (other than service, maintenance, or repairs) to be performed by or on
behalf of the additional insured(s) at the site of the covered operations has been completed; or

(b) That portion of "your work™" out of which the injury or damage arises has been put to its
intended use by any person or organization other than another contractor or subcontractor
engaged in performing operations for a principal as part of the same project.

ISO CG 20 09 1993 and 1996

GG 20 10/additional insured
endorsement

5 Differentversions of endorsement confer different
coverage impacting completed operations

5 1985version arguably covers completed operations
WHO IS AN INSURED (Section Il) is amended to include as an insured the person

or organization shown in the Schedule but only with respect to liability arising out
of “your work” for that insured by or for you.

5 1993 version of the entlorsement does not cover
completed operations

WHO IS AN INSURED (Section Il) is amended to include as an insured the person
or organization shown in the Schedule, but only with respect to liability arising
out of your ongoing operations performed for that insured.
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G620 33 additionalinsured
endorsement

5 Adds additionalinsureds where contractual
obligationto provide additional insured coverage
exists

& Arguahlyincludes completed operations and should
pick up continuing contractual ohligationtoprovitle
additional insured coverage after. project terminates

WHO IS AN INSURED (Section II) is amended to include as an insured any person or
organization with whom you agreed, hecause of a written contract or
agreement or permit, to provide insurance such as is afforded under this
policy, but only with respect to your operations, “your work” or facilities
owned or used by you.

Goverage forthe additional
insured's own negligence

& Generally found to exist ahsent express language
in endorsement limiting coverage to named
insured’s negligence

5 EXample

WHO IS AN INSURED (Section Il is amended to
include as an insured the person or
organization shown inthe scherule as an
insured hut only with respect to liability
arising out of your acts or omissions.
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Goverage for completed
operations

4 Pardee Gonstriction Co. V. Ins. Co. of the
West, 77 Gal. App. 4th/1340 (Gal. CL. App.
2000](certified for partial publication)

5 Low\V. Golden Eagle Ins. Co., 2002 WL 398211
(Cal Ct. App. 2002)(not officially publishem)

Defense obligation owed toan
additional mmsured

5 The defense obligation does not appearto he
limited to the scope of the work performetd by the
named insured

Presiey Homes, Inc. v. American States Ins. Co. 90 Cal.
App. 4th 971 (Gal. Ct. App. 2002)
4 Issues where efuitable subrogation or
contrihution are not available toallocate defense
obligation among responsible insurers

Schal Bovis, Inc. v: CasualtyIns. Co. 315/ 11I. Anp. 3d 353
(1L L App. 20003
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Does the additional insured have all of the
coverage available under the namet
insured's policy?

5 Jacobs Constructors, Inc.v. NPS Energy Services,
264°F. 3d 363 [3rd Cir. 2001)
Additional insured is not the same as a named
insured and did not have contractual iability
coverage under policy

4 MarathonAshiandPipeLine LLG'v. Maryland
Gasualty Co., 243 F. 311232 (10th Cir. 2001)

Additional insured isthe same as a named insured
and had coverage for employer s liahility

Coordinating adiditional insured
coverage with additional insuret’s own
coverage

4 Policy provisions available which make
additional insured’s own coverage excess to
additional insured coverage

5 Ahsent policy provision, “otherinsurance”
provisions apply todetermine ohligations of
various insurers

& Additional insured’s self-insured retention|is not
“otherinsurance”

Gonsolitated Edison Co. of New York'v. Liberty Mutual,
2002 WL 31387744 [N. Y- Supreme Gourt 2002]
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Good Faith/Bad Faith implications of
additional insured coverage

4 Eailure to defend an additionalinsured can
supporta bad faith'claim

5 Allocating available policy limits between
namedand additional insuretls

stipplementary payments

& Even without additional insured status, means
exist to obtain defense unider current version of
150 policy

4 Ifparty an insuret owes indemnitytois notan
additional insured and does not qualify for
iefense under'supplementary payments, defense
costs are covered and are part of indemnity limits

Golden Eagle Ins. Co. V. Ins. Co. of the West, 99 Gal. App.
4th 837 (Cal. CL App. 2002)
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Tips for procuring additional
insured coverage

§) Speciiyinthe constriction contract what imits
should he obtained

& Specifyin the construction contract the quality of the
carrier that must he used

& Specifyin the construction contract that the
additional insured coverage should he primary

5 Specify inthe constriiction contractthat the
atditional insured coverage should apply'to
completed operations and the lengthof time such
additional insured coverage shoulid he maintained

Tips for procuring additional
insured cOVerage conu

& Specifyin the construction contract that the additional
insured’s own negligence should be covered, consistent
with the indemnity provisions of the construction
contract

4 Specilyinithe construction contract which formof
additional insured endorsementio be used

4 Specifyin the construction contract that the policy
obtained, including the additional insuretd endorsement
shallbe provided [preferably hefore work' begins)

4 Institiite aninternal monitoring process to insure that
required additional insured status is maintainet after.the
projectis completed
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