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Marsh Environmental Group

While this coverage has become standard for con-
tractors engaged in environmental-related construc-
tion projects, more contractors have come to recog-
nize that environmental exposures are not limited to
environmental projects. Even general contractors per-
forming work on sites with no known contamination
face potential liabilities for pollution that may be ex-
cluded under their CGL policies. This session will
take an in-depth look at contractors pollution liability
key coverage provisions, including  covered entities,
covered operations, exclusions, and claims provisions.
Attendees will leave better prepared to compare
forms, identify which forms grant the broadest cover-
age, and match coverage to a specific client’s needs.

Wednesday, November 15, 1:30–3:00 p.m. and 3:30–5:00 p.m.

Visit www.IRMI.com for more 
Conference handouts.

Copyright © 2000 International Risk Management 
Institute, Inc.

http://www.irmi.com
http://www.irmi.com
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Alan J. Bressler
Vice President

Marsh Environmental Group

Mr. Bressler is presenter for Workshop J, “Contractors Pollution Liability Insurance,” on
Wednesday. He is a member of Marsh Environmental Group’s Corporate Client Development
practice, located in Atlanta. His responsibilities include setting and executing Marsh’s corporate
strategy for sales and delivery of environmental products and services to clients, acting as a
corporate technical resource in support of the company’s regional and branch office staff, de-
veloping new environmental product and service offerings, and training and education of re-
gional and branch environmental network. Mr. Bressler has 12 years’ experience exclusively in
environmental risk management, insurance, and strategic consulting for major industry, includ-
ing manufacturing, chemical, finance, and construction industries. Mr. Bressler was one of the
nation’s first insurance brokers to specialize exclusively in the environmental insurance market.
Prior to joining Marsh’s corporate staff, he was a core member of its Environmental Consulting
Group and was responsible for the sale and delivery of a wide array of environmental consult-
ing services for major industry. His expertise is in environmental insurance program develop-
ment, strategic environmental risk identification and quantification, environmental management
systems/ISO 14000 consulting, and contaminated property redevelopment. He holds a bache-
lor of science in risk management and insurance from Florida State University.
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Notes

This file is set up for duplexed printing. Therefore, there are pages that are intentionally left
blank. If you print this file, we suggest that you set your printer to duplex.
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CONTRACTORS POLLUTION 
LIABILITY INSURANCE

Alan J. Bressler
Marsh Environmental Group

I. Introduction

II. Construction Industry Studies—
Utilization of Contractor’s Pollution 
Liability (CPL) Insurance

III. Contractor’s and CERCLA—
Superfund Law

IV. History of CPL Insurance

V. CGL Response to Environmetal-
Related Construction Claims

VI. Pollution Liability Extensions 
Offered by Standard Markets

VII. Common Reasons Why Contractors 
Don’t Purchase CPL Coverage

VIII. Construction Projects and the Need 
for CPL Coverage

A. Environmental projects

B. Nonenvironmental projects

IX. Environmental Risks on 
Construction Projects—Sample 
Exposures

A. General contractors

B. Street/road contractors

C. Mechanical contractors

D. Demolition contractors

E. Design/build contractors

F. Excavation contractors

G. Utility contractors

H. Residential contractors

X. Who Are the Markets Writing CPL?

XI. CPL Coverage Issues

A. Scope of coverage

B. Occurrence vs. claims-made forms

C. SIR vs. deductibles 

D. Definition of covered operations

E. Completed operations coverage

F. Contractual liability

G. Additional insureds

H. Subcontracted operations

I. Joint ventures

J. Transportation

K. Nonowned disposal site coverage

L. Defined terms

M. Major exclusions

N. Claims provisions

XII. Combining CPL and E&O 
Coverages

XIII. Conclusion—Q&A
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Objectives of 
Workshop

• Evolution of CPL
• Understanding the Need for 

CPL Cover
• Who are the Markets?
• Key Coverage Provisions
• Key Exclusions
• Expanding Scope of Basic CPL 

Cover
• Q&A

Construction Industry 
Studies

• 1998 study by IMM (PA) found:
– < $100mm annual revenues, most going 

“bare”
– > 60% not purchasing CPL
– 21% not even aware CGL excludes 

pollution!

• Larger construction firms purchasing 
CPL
– are aware of CGL exclusion
– have had pollution-related claim(s)
– have seen growing requirement in 

contracts

Contractors & 
CERCLA

• CERCLA = Superfund
• GC’s now included as PRP’s

– joint, several, and retroactive liability
• Case Studies: Kaiser Aluminum & 

SW Bell
– excavation contractors tagged as PRP’s
– excavated/graded to specs
– material contaminated
– contractor exacerbated contamination

Ignorance is no excuse…..by law!!!

History of CPL

• Evolved late 1980’s as a claims-
made form
– limited capacity, few markets
– asbestos/lead abatement the exception

• DOD/DOE project indemnification
– cut back as insurance market evolved
– 1994 Superfund sites eligible for 

coverage

• 1996: Occurrence CPL first offered
• Today: every major env. market 

offers CPL
– $100mm in-house capacity +
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CGL Response to 
Pollution

• Pre 1986
– “sudden and accidental” coverage
– only gradual pollution excluded

• Post 1986
– absolute pollution exclusion
– completed operations a “gray” 

area
• Today

– standard carriers vigorously deny 
coverage for, and broadly define, 
pollution conditions 

Pollution Liability 
Extensions

Offered by Standard 
Market

• Sudden & accidental

• Time element

• Named Peril

Why Don’t 
Contractors Purchase 

CPL?
• “No reason”
• “My company does not need it”
• “We don’t have environmental 

exposure”
• “Advised not to by my broker”
• “Never considered it”
• “Don’t know much about it”
• “I think it’s part of my liability 

coverage”

Construction Projects 
& The Need for CPL

• Environmental-related projects:
– Hazardous waste remediation

• petroleum, VOC’s, metals, pcb’s, 
etc.

– UST/AST installation and/or 
removal

– Asbestos/lead based paint 
abatement

– Superfund/ RCRA corrective 
action projects
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Construction Projects 
& The Need for CPL

• Traditional (non-env.) 
construction:
– Buildings (commercial, industrial, 

office, etc.)
– Stadiums
– Street/road/bridge/rail/tunnel
– Demolition/Renovation
– Airport construction/expansion
– Utility
– Residential

When Things Go 
Wrong...

• Environmental risks from 
construction
– Bodily injury (“toxic tort”)
– Property damage
– Cleanup costs
– Economic loss (delay, loss of 

use/income, etc.)
– Defense costs
– Contract damages
– Natural resources damages

CPL Coverage

• 3rd Party Liability Coverage
– Bodily injury
– Property damage (incl. delay, loss 

of use/income, diminution in 
value, NRD)

– Cleanup costs
– Defense expenses

• Written as CPL for env. 
contractors

• Written as GCPL for non-env. 
contractors

Sample Construction 
Exposures

General Contractors
• Use of chemicals (air, soil, 

groundwater)
• Site preparation work 
• Use of materials which “off 

gas”
• Portable AST’s/refueling/use of 

equipment
• Demolition/renovation activities 

which disturb asbestos or lead-
based paint

• Subcontracted work
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Sample Construction 
Exposures

Street/Road Construction
• Portable AST’s/refueling of 

equipment
• Site grading/preparation work 
• Use of chemicals and petroleum 

compounds
• Lead-based paint released 

during bridge rehabilitation
• Drilling, excavation, dewatering 

operations
• Transportation exposures

Sample Construction 
Exposures

Mechanical Contracting
• Incomplete/improper HVAC 

hookup - IAQ

• Fumes, emissions, spills from 
chemicals

• Asbestos/lead-based paint

• Field equipment fueling/spills

Sample Construction 
Exposures

Demolition Contractors
• Asbestos/lead-based paint
• Misclassification of 

construction debris
• Portable AST’s/fueling of 

equipment
• PCB’s from transformer 

equipment
• Air emissions
• Rupture of unknown 

UST’s/piping, drums

Sample Construction 
Exposures

Design/Build Contractors
• Specification of materials which 

offgas
• Unknown UST’s/buried drums
• Use of chemicals during 

construction
• Excavation/site preparation
• Subcontracted activities
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Sample Construction 
Exposures

Excavation Contractors

• Excavation/grading of 
contaminated soil

• Dewatering operations
• Unknown UST’s, pipelines, 

buried drums
• Fueling of equipment
• Portable AST’s

Sample Construction 
Exposures

Utility Construction

• Improper line hookup
• Unknown UST’s and buried 

drums
• Excavation of contaminated soil
• Unknown pipelines
• Overuse of herbicides

Sample Construction 
Exposures

Residential Construction
• Painting
• Renovations which disturb 

asbestos/lead
• Use of chemicals, solvents
• Portable AST’s
• Refueling of equipment
• Excavation/grading

Claims Examples
General Contractors

• Unsafe HVAC system in office 
building

• Renovation of hospital wing 
leads to organic dusts in HVAC 
system

• Renovation disturbs asbestos
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Claims Examples
Street/Road Contractors

• Abrasive sandblasting on bridge 
releases lead dust

• Sprayed tack coat washes into 
stream

• Dewatering pulls contaminated 
groundwater on to site

Claims Examples
Demolition Contractors

• Misclassification of 
construction debris

• Lead dust contaminates HVAC 
system

• Asbestos release

Claims Examples
Excavation/Grading 

Contractors

• Spreading of contaminated soil

• Rupture of pipeline

• Stockpiling of contaminated 
soils

Claims Examples
Residential Contractors

• Toxic vapors from paint 
removal solvents

• Fumes from sealants and 
solvents in dumpster

• Sewage contaminates 
residential wells
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Markets Writing CPL

• Major Carriers:
– AIG: $100mm capacity
– ECS/XL: $100mm capacity
– Kemper Environmental: $100mm 

capacity
– Zurich: $50mm capacity

• Niche Markets:
– Gulf, American Safety, United 

Capitol, others

CPL Coverage Issues
Scope of Coverage

• Insuring Agreement:
“To pay on behalf of the insured all sums 

in excess of the retention (or 
deductible) amount the Insured shall be 
become legally obligated to pay as Loss
arising from pollution conditions 
resulting from covered operations 
rendered by or on behalf of the insured, 
provided:

a) the BI/PD is caused by an occurrence
b) the occurrence takes place during 

policy period
c) pollution conditions are 

unexpected/unintended

CPL Coverage Issues
Occurrence vs. Claims-

Made
• All 4 major carriers offer both 

forms
• Occurrence - slightly higher 

cost 
• Occurrence responds to claims 

beyond policy expiration
• Claims-made responds only if 

policy renewed, retroactive date 
maintained, and/or extended 
reporting period purchased

CPL Coverage Issues
Definition of Occurrence

• Similar to ISO definition, 
except:

• Most policies include a 
“Deemer” clause
– continuous exposure deemed to 

occur on first day
– exposure which occurs before 

policy but continues into policy 
period, deemed to occur only on 
inception date of first policy

Serves as anti-stacking of limits 
feature….
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CPL Coverage Issues
Deductibles vs. SIR’s

• Deductible is preferable
– carrier gets involved earlier
– insured reimburses carrier

• Self-Insured Retention
– carrier pays after SIR exhausted
– notice requirements still apply
– generally less carrier involvement 

early in claims process

CPL Coverage Issues
Definition of Covered 

Operations
• “Covered Operations” means 

the performance of those 
activities described in the 
declarations/specified by 
endorsement
– blanket is preferable
– specified definition limits 

coverage to those operations 
specifically identified in policy

• if it’s not specified, it’s not covered
• might contractor do something 

outside the ordinary?

CPL Coverage Issues
Completed Operations

• Standard policy language - “gray” 
area:
– BI/PD must “occur” during policy 

period
– Policy that responds is the one in which 

pollution condition “commenced”

• If policy renewed, no problem
• Endorse policy to clarify coverage 

trigger
– Tie coverage to manifestation of BI/PD
– some carriers offer 36 month extension 

CPL Coverage Issues
Contractual Liability

• Early CPL products excluded it
• Current products all include 

coverage
– By definition of “insured 

contract”
– Most forms’ definition similar to 

ISO CGL 
– Third party action over covered
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CPL Coverage Issues
Additional Insureds

• All carriers offer for:
– project owners, contractors, 

engineers, etc.
• Provides same basic scope of 

coverage for owner
• Blanket vs. project-specific
• Blanket endorsement wording:

– “when required by written 
contract…”

– “not to exceed limits of policy or 
contract..”

CPL Coverage Issues
Subcontracted 

Operations
• Early CPL policies: operations 

“by Insured”
• Most policies today:

– “operations by or on behalf of
Insured”

• Must be addressed in:
– Insuring Agreement
– Definition of “Covered 

Operations”

CPL Coverage Issues
Key Definitions

• Pollution Conditions
– should include medical waste, radiation, 

EMF’s
– should include all exposure paths: air, 

soil, GW
– should tie to BI/PD/cleanup costs 

definitions

• Property Damage
– should include diminution in value
– should include loss of use
– must include cleanup costs (if not 

separate)

CPL Coverage Issues
Transportation

• Most policies include:
– loading & unloading ON project 

site; or
– transportation while ON project 

site
• All policies exclude 

transportation off-site
• Policy may be endorsed

– primary: transportation risks in 
own vehicles

– excess/DIC: over underlying 
coverage in Auto
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CPL Coverage Issues
Non-Owned Disposal 

Sites
• No coverage provided in basic 

forms
– by exclusion
– by definitions

• Policy may be endorsed:
– to provide coverage to the 

Insureds for BI/PD/cleanup costs
– for facilities which receive waste 

from project
• no NPL sites...

CPL Coverage Issues
Major Exclusions

• Known conditions
– limit to conditions caused by 

Insured
– limit to specific classes of 

employees
• Fines, penalties, punitive 

damages
– include “where allowable by law”

• Employee BI
– “does not apply to liability 

assumed in an Insured Contract” 
(action over)

CPL Coverage Issues
Major Exclusions

• Contractual liability
– except for “Insured Contract”

• Vehicles
– can add pollution transportation 

exposure
• Nuclear

– exception for low level radioactive 
work

• Products
– exclusionary language should provide 

cover for products incorporated into 
work (e.g valves)

CPL Coverage Issues
Major Exclusions

• Intentional acts
– limit to intentional, knowing, 

deliberate acts
– provide separation of Insureds

• Professional liability
– can be addressed via combined 

form (CPL/E&O)
• Asbestos/lead-based paint

– can be amended by endorsement
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CPL Coverage Issues
Claims Provisions

• Defense is inside limits
– some carriers will modify: 

outside, separate
• Right and duty to defend
• Multiple claims/losses - treated 

as singular
– subject to only one 

deductible/SIR
• Claim notification

– “as soon as practicable”
– no time element limitation

Combining CPL and 
E&O

• All major carriers offer combined 
forms

• For construction firms that 
subcontract or self-perform any
testing, design, analysis…

• E&O section is always claims-made
• Picks up “gray area” exposures; e.g.:

– well drilling
– geotechnical work
– soil, GW, IAQ analysis

Final Thoughts

• Every construction project has 
some degree of environmental 
risk

• CPL is an excellent risk transfer 
mechanism
– broad in scope
– reasonable in price
– flexible terms

• Owner/Contractor Controlled 
Environmental Insurance 
Programs

Questions & Answers...




