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NON-POLICY LANGUAGE ARGUMENTS IN 
DEFECTIVE WORK COVERAGE

Patrick J. Wielinski
Haynes & Boone, LLP

IN FROM THE OUTFIELD: COVERAGE
DEFENSES OUTSIDE THE POLICY LANGUAGE

IN DEFECTIVE WORK CLAIMS1

A. INTRODUCTION

Construction is a dangerous business, and as a re-
sult, significant risks are sought to be transferred
among the numerous parties on any construction
project. Some risk transfer devices involve a single
contract or agreement between two parties, such as
an indemnity agreement. The majority of risks,
even those transferred pursuant to an indemnifica-
tion agreement, are usually supported by insur-
ance, thus ultimately transferring the risk to a third
party, an insurer in the business of bearing and
spreading that risk.

The major means to insure property exposures on a
construction site is through first party property in-
surance, that is, builders risk coverage. On the oth-
er hand, the major source of insurance protection
for third party claims for any insured business, in-
cluding owners, developers and contractors, is the
commercial general liability (CGL) policy. In
many instances, the line between builders risk and
CGL coverage blurs, in that a CGL policy may
provide coverage for a contractor, particularly for
defective work, which either coincides with, or is
excess of coverage provided under the builders risk
policy. Moreover, even in the event of a recovery
under the builders risk policy, the carrier may seek

recovery from the responsible contractor or sub-
contractor in the absence of a waiver of subroga-
tion in the contract documents or where they are
not insured on the builders risk policy. 

Due to the blurring between the property damage
coverage under CGL policies and first party prop-
erty insurance, exclusions relating to the work of
contractors are included in CGL policies. This ap-
proach may work well with many types of in-
sureds, but contractors and other service providers
face property damage liability exposures which are
not easily or cost-effectively covered under stan-
dard property or inland marine policies. These ex-
posures lend themselves to coverage under liability
insurance. For the most part, these types of expo-
sures involve fortuitous occurrences, for example,
where an electrician’s faulty wiring of an elevator
may burn down an entire building. 

Nowhere is the distinction between first property
coverage and liability coverage more blurred than
in the area of defective work. Since builders risk
policies, to a large extent, exclude coverage for de-
fective work, owners, developers and contractors
typically look to the CGL policy for coverage for
this exposure. This exposure often dovetails with
the insured’s so-called “business risks,” that is,
those risks which are apparently under the control
of the insured and which are, therefore, not regard-
ed as fortuitous in nature. Understandably, carriers
are hesitant to insure these types of risks, but it is
often extremely difficult to distinguish between
uninsurable business risks and accidental property
damage covered under a CGL policy. These claims

1Portions of these materials are excerpted from
Mr. Wielinski’s newly published book, entitled Insurance
for Defective Construction: Beyond Broad Form Property
Damage Coverage, published by International Risk Man-
agement Institute, Dallas, Texas. © International Risk Man-
agement Institute, Dallas, Texas.
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give insurers and insureds fits and the insurance in-
dustry has struggled for decades to draft policy lan-
guage to accomplish this goal.

The current CGL policy form was promulgated in
1986 and, for the most part, incorporated the scope
of coverage previously provided to a contractor by
virtue of an endorsement commonly referred to as
the “Broad Form Property Damage Endorsement”
(“BFPD endorsement”) which was attached to the
prior policy form, revised as of 1973. While CGL
coverage for most contractors has been written on
the 1986 form since that form was approved by
regulators, certain long-tail or delayed injury
claims may still involve policies written on the
1973, or even older, forms. Moreover, in some
states current CGL coverage written by surplus
lines or non-admitted carriers may still be on the
1973 form.

B. THE INSURANCE POLICY AS 
CONTRACT AND RULES OF 
INTERPRETATION

Insurance policies are nothing more, and nothing
less, than contracts between the insurance compa-
ny and the policyholder. More so than many other
contracts, the standard form CGL policy in its vari-
ous editions as promulgated by Insurance Services
Office (ISO) is probably one of the most carefully
drafted contracts in existence, carefully crafted to
provide coverage to the insured for the most com-
mon risks faced by businesses. Of course, it is also
one of the most heavily litigated contracts so that
even revisions to the CGL form are not undertaken
lightly and are only made after careful consider-
ation and in response to documented needs. There-
fore, perhaps more than other contracts, the terms
and language of the CGL policy should be given
great weight by the courts when coverage disputes
between the parties to the contract arise.

This is especially true since most insurance poli-
cies, particularly CGL policies, are regarded as
contracts of adhesion. A contract of adhesion is
drafted by one party, usually on a standard form,
for widespread use. In the course of interpretation,
certain rules are frequently applied by the courts to
insurance contracts. A rule which is universally ap-
plied is that ambiguities will be strictly interpreted
against the drafter of the policy: the insurer. This is

sometimes referred to as the rule of “contra profer-
entem.” Basically, the application of the rule of
contra proferentem involves three steps.

First, the court looks to the language of the policy
itself and determines whether it is clear or if it is
ambiguous. If the language is clear, the court will
apply the language of the policy in accordance
with its plain and ordinary meaning. If the lan-
guage is unclear, the second step is taken—the
court will admit extrinsic evidence to clarify the
policy language and determine the parties’ intent at
the time they entered into the contract. In essence,
the use of this step is governed by the principles
underlying the parol evidence rule, which states
that if the parties to a contract have reduced their
entire agreement to writing, they are not allowed to
introduce evidence of prior understandings that are
at variance with the terms of the written agree-
ment. Therefore, courts seldom resort to extrinsic
evidence to interpret an integrated contract such as
an insurance policy. In the event a court does, since
insurance policy interpretation is aimed at deter-
mining the intent of the parties, the extrinsic evi-
dence must relate to the meaning placed on the lan-
guage by both parties, that is, both the insured and
the insurer. If the extrinsic evidence dispels the
ambiguity, the contract is applied in accordance
with its true meaning as ascertained by the extrin-
sic evidence. 

For example, courts have looked to extrinsic evi-
dence in the mountain of litigation surrounding the
applicability of the 1973 pollution exclusion to en-
vironmental claims. In those cases, insureds typi-
cally claim the exclusion is ambiguous and refer
the courts to statements of the insurance industry at
the time the exclusion was introduced to state regu-
lators. At first blush, the reliance on extrinsic evi-
dence regarding the insurance industry’s interpre-
tation of the pollution exclusion appears to fly in
the face of the rule that extrinsic evidence of the in-
tent of both parties must be considered when inter-
preting insurance policy language. One court has
recognized (and somewhat skirted) this issue, stat-
ing as follows.

The industry’s presentation and characteriza-
tion of the standard pollution-exclusion clause
to state regulators constituted virtually the
only opportunity for arms-length bargaining
by interests adverse to the industry, insureds
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having virtually no choice at all but to pur-
chase the industry-wide standard CGL policy.
Accordingly, we deem appropriate construing
the pollution-exclusion clause in a manner
consistent with the objectively reasonable ex-
pectations of the New Jersey and other state
regulatory authorities, because only those reg-
ulatory authorities were presented with an op-
portunity to disapprove the clause.

Morton International, Inc. v. General Accident Ins.
Co. of America, 629 A.2d 831 (N.J. 1993).

If the extrinsic evidence does not clarify the ambi-
guities in the policy, the third step applies the con-
tra proferentem rule as a last resort or tiebreaker. In
other words, the ambiguous language is construed
in favor of the insured and against the insurer.

Another rule applied by the courts to insurance
policies in addition to contra proferentem is that
the policy will be enforced according to the “rea-
sonable expectations of the insured.” This rule may
be applied even where the policy is not ambiguous,
but instead to reach a result in accord with what the
court perceives to be the equities of the situation.
Therefore, under the reasonable expectations doc-
trine, the meaning of a policy provision is not what
the drafter actually intended but what a reasonable
person in the position of the insured would have
understood it to mean. 

The contra proferentem and reasonable expecta-
tions doctrines developed as judicial responses to
the perceived unequal bargaining power between
an insurance consumer and a large insurance com-
pany. However, courts have sometimes refused to
apply the rule to the large business insurance cus-
tomer due to its perceived greater bargaining pow-
er. Those courts that have declined to apply contra
proferentem in these circumstances have relied on
certain factors to establish the equal bargaining
power between the insurance company and a large
corporate insured, including:

• The large size of the business insured

• The involvement of counsel on behalf of
the insured in the negotiation of the policy

• The representation of the insured by an
independent broker in the negotiation of
the policy

• The use of a “manuscript” policy

• The sophistication of the insured

• Whether the dispute is between two insur-
ance companies

• Whether the parties possess equal bar-
gaining power

Despite the rule of insurance policy interpretation
which emphasize the importance of the language
of the CGL policy itself, in the area of construction
defect claims, it appears that the parties often lose
sight of this basic rule.

C. THE BUSINESS RISK 
JUSTIFICATION

The major purpose of this presentation is to discuss
one of the major themes which runs through the
commentary and case law interpreting the CGL ex-
clusions applicable to defective work. The analysis
of the applicability of these exclusions has been
colored by a tendency by the courts to apply them
not according to the terms and language of the ex-
clusions themselves, but according to the ephemer-
al “business risk” doctrine. That doctrine states
that an insured contractor is not entitled to insur-
ance coverage for items of faulty workmanship
which are within the scope of its control.

Obviously, there can be no argument with the basic
premise that an insured contractor, or any insured
for that matter, should not be insured for business
risks within its own control. However, that under-
lying premise cannot serve as a substitute for care-
ful application of the policy provisions to a defec-
tive work claim. A departure from the application
of the policy provisions to the individual claim
leads to anomalous results which benefit neither
insureds nor insurers. 

There is no better example of such problems than
certain of the case law which has applied Exclu-
sion (z) of the BFPD endorsement. This language
was added to the form in the 1950’s and became
most popular when it was standardized in an en-
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dorsement to the CGL policy in 1973. Exclusion
(z) modified the work performed exclusion in the
main body of the CGL policy so that instead of ex-
cluding coverage for work performed “by or on be-
half of” the named insured, it excluded only prop-
erty damage to work performed “by” the named
insured, thus providing coverage to a general con-
tractor for defective workmanship of its subcon-
tractors. Exclusion (z) of the BFPD endorsement is
currently embodied in Exclusion (l) of the 1986
form and the same result is accomplished in
present day Exclusion (l) which specifically states
that the exclusion for property damage to the
named insured’s work does not apply to work per-
formed by subcontractors of the named insured.
Both of these exclusions apply only to completed
operations. These exclusions provide as follows:

Courts which have applied the broad form com-
pleted operations exclusion to the work of subcon-
tractors have reached varying results. In fact, there
has been a virtual split among the courts that have
considered the issue. Those cases that have fol-
lowed the drafting intent behind the BFPD en-
dorsement and have upheld coverage for property
damage to, and arising out of, subcontractors’
work rely on insurance industry commentaries to
uphold that coverage. The contrary case law, de-
spite applying the language of identical standard
forms to virtually identical factual scenarios,
reaches a diametrically opposite conclusion. At the
risk of overgeneralizing as to the reasoning applied
by these other courts, it appears that each of them,
at the behest of the insurer involved, chose to ig-
nore the carefully drafted policy language in favor
of a broader “uninsurable business risk” analysis.
Other bases for denial of defective work claims
which are not related to the actual language of the
CGL policy, including the conversion of the CGL
policy into a de facto performance bond, are also
discussed in this paper.

1. Sources of The Business Risk Rationale

Although the “business risk” rationale has
been set out in numerous cases, one of the
most frequently cited and the most thoroughly
articulated statements of it is found in Weedo
v. Stone-E-Brick, Inc., 405 A.2d 788 (N.J.
1979). In that case, claim was made against an
insured contractor for faulty masonry work on
a home. The insured had also performed de-
fective roofing and gutter work on another
home for which another claim was made
against him. In the course of ultimately deny-
ing coverage based on the damage to products
and the work performed exclusions, the court
engaged in an extended analysis of insurable
versus uninsurable risks. The court described
uninsurable “business risks” as follows.

Where the work performed by the in-
sured-contractor is faulty, either express
or implied warranties, or both, are
breached. As a matter of contract law, the
customer did not obtain that for which he
bargained. The dissatisfied customer can,
upon repair or replacement of the faulty
work, recover the cost thereof from the
insured-contractor as the standard mea-
sure of damages for breach of warranties
… [A] principal justification for imposing

1973 CGL Form 

This insurance does not apply:

(o) To property damage to work performed
by or on behalf of the named insured
arising out of the work or any portion
thereof, or out of materials, parts or
equipment furnished in connection
therewith;

BFPD Endorsement Including Completed 
Operations (Endorsement 3506)

This insurance does not apply:

(z) With respect to the completed opera-
tions hazard and with respect to any
classification stated in the policy or in
the company’s manual as ‘including
completed operations,’ to property dam-
age to work performed by the named in-
sured arising out of such work or any
portion thereof, or out of materials, parts
or equipment furnished in connection
therewith.

1986 ‘Work Performed’ Exclusion

This insurance does not apply to:

1. ‘Property Damage’ to ‘your work’ aris-
ing out of it or any part of it and includ-
ed in the ‘products-completed opera-
tions hazard.’

This exclusion does not apply if the
damaged work or the work out of which
the damage arises was performed on
your behalf by a subcontractor.

Patrick J. Wielinski
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warranties by operation of law on con-
tractors is that these parties are often ‘in a
better position to prevent the occurrence
of major problems’ in the course of con-
structing a home than is the home owner
… the insured-contractor can take pains
to control the quality of the goods and ser-
vices supplied. At the same time he un-
dertakes the risk that he may fail in this
endeavor and thereby incur contractual li-
ability whether express or implied. The
consequence of not performing well is
part of every business venture; the re-
placement or repair of faulty goods and
work is a business expense, to be borne
by the insured-contractor in order to satis-
fy customers.

In contrast, the court described the risks insur-
able under a CGL policy as follows.

There exists another form of risk in the in-
sured contractor’s line of work, that is, in-
jury to people and damage to property
caused by faulty workmanship. Unlike
business risks of the sort described above,
where the tradesman commonly absorbs
the cost attendant upon the repair of his
faulty work, the accidental injury to prop-
erty or persons substantially caused by his
unworkmanlike performance exposes the
contractor to almost limitless liabilities.
While it may be true that the same ne-
glectful craftsmanship can be the cause of
both a business expense of repair and a
loss represented by damage to persons
and property, the two consequences are
vastly different in relation to sharing the
costs of such risks as a matter of insur-
ance underwriting.

Finally, the court quoted from a law review article
published in 1971 to support its analysis as fol-
lows.

The risk intended to be insured is the pos-
sibility that the goods, products or work
of the insured, once relinquished or com-
pleted, will cause bodily injury or damage
to property other than to the product or
completed work itself, and for which the
insured may be found liable. The insured,

as a source of goods or services, may be
liable as a matter of contract law to make
good on products or work which is defec-
tive or otherwise unsuitable because it is
lacking in some capacity. This may even
extend to an obligation to completely re-
place or rebuild the deficient product or
work. This liability, however, is not what
the coverages in question are designed to
protect against. The coverage is for tort li-
ability for physical damages to others and
not for contractual liability of the insured
for economic loss because the product or
completed work is not that for which the
damaged person bargained.

R. Henderson, “Insurance Protection for Prod-
ucts Liability and Completed Operations –
What Every Lawyer Should Know,” 50 Neb.
L. Rev. 415, 441 (1971).

Basically, in cases such as Weedo, the courts
seized on the quoted language from the Hend-
erson law review article to support exclusion
of coverage for property damage arising out of
defective products or work. Henderson’s ob-
servations may be appropriate and applicable
to the coverage provided for an insured manu-
facturer’s defective product or an insured con-
tractor’ s defective work under the 1966 or
1973 standard form CGL policy. In fact, the
purpose of the Henderson article was to dis-
cuss the 1966 revisions to the standard form
CGL policy, in particular the effect of the
1966 revisions to create a dichotomy between
products liability coverage for manufacturers
and completed operations coverage for con-
tractors and other providers of services. A fact
overlooked by the courts that relied on this ar-
ticle, however, is that the 1966 CGL revisions
were made 3 years before the BFPD endorse-
ment 3006, including completed operations,
was drafted by the insurance industry.

Unfortunately, in most of the cases that rely on
this article as persuasive authority for the in-
tent behind the drafting of the products and
work performed exclusions, the courts have
seized on the “business risk analysis” at the
expense of focusing on the actual language
contained in the policy. This is evident from
the Weedo opinion where, in numerous places,

Patrick J. Wielinski
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the court collapsed the products and the work
performed exclusions into what it referred to
as the “business risk” exclusion. Many other
courts similarly collapsed the products exclu-
sion and work performed exclusion into a
“work product exclusion” in applying them to
claims involving work performed by an in-
sured contractor. In some cases, the applicabil-
ity of both exclusions to the work of an in-
sured contractor resulted in no substantial loss
of coverage, since property damage to work
performed by the insured arising out of that
work or any part of it would be excluded un-
der the work performed exclusion, whether or
not the products exclusion was applied coex-
tensively with it.

2. Misapplication of the Business Risk 
Rationale

Of course, such is not the case where the busi-
ness risk analysis is applied to a CGL policy
endorsed by BFPD endorsement 3006, includ-
ing completed operations, and without regard
to the policy language. The forsaking of the
policy language for the business risk analysis
leads to unwarranted restrictions of coverage,
since a more thorough analysis of the policy
language is necessary in order to understand
how the addition of Exclusion (z) and the de-
letion of the work performed exclusion broad-
ens the coverage.

A prime example of the anomalous coverage
determinations that can result from blind ad-
herence to the business risk analysis at the ex-
pense of the actual terms of the policy is
Bor-Son Building Corp. v. Employers Com-
mercial Union Ins. Co. of America, 323
N.W.2d 58 (Minn. 1982). This case involved
the construction by the insured contractor of a
high-rise apartment complex. The insured did
not perform any of the actual work on the
project but instead hired subcontractors to per-
form all of the work. After completion, severe
water leakage problems developed on the
project. Efforts by the insured and its subcon-
tractors to remedy the problems were unsuc-
cessful, and eventually the owner brought suit
against the insured contractor.

The suit was eventually settled, and the in-
sured sought coverage from its CGL insurer.

The policy issued to the insured contractor,
Bor-Son, contained a BFPD endorsement, in-
cluding completed operations. Despite that
fact, the insurer argued that the damages to the
buildings arose from Bor-Son’s breach of the
contract, and therefore were not covered under
its policy.

The court ignored the BFPD endorsement and
basically adopted the business risk analysis set
out in Weedo v. Stone-E-Brick and the Hender-
son law review article discussed above. Of
course, this was despite the fact that those au-
thorities were distinguishable since they did
not address policies with BFPD endorsements
attached. Apparently, due to its concentration
on the business risk rationale, the additional
coverage provided by the replacement of the
work performed exclusion with Exclusion (z)
was lost on the court. In fact, the only provi-
sion of the policy that was discussed in the
Bor-Son opinion was the care, custody or con-
trol exclusion which, under the terms of the
BFPD endorsement, had been deleted entirely
from the policy.

Of course, the conscious decision by the insur-
ance industry to provide coverage for property
damage to or arising out of subcontractors’
work is compatible with the rationale behind
the exclusion of business risks that are within
the control of the named insured. Due to the
complexities of a construction project, a gen-
eral contractor cannot as effectively control
the risks associated with the work of subcon-
tractors as he can his own, so that coverage for
that risk is provided through the addition of a
BFPD endorsement to the policy. Consistent
with the business risk rationale, property dam-
age due to a subcontractor’s defective work is
fortuitous and not subject to intentional ma-
nipulation by an insured general contractor.

Even if the risk of property damage arising out
of the defective workmanship of subcontrac-
tors can be regarded as a “business risk” of the
insured general contractor, the addition of the
BFPD endorsement to a CGL policy indicates
that not all business risks are excluded. And
the reliance by the Bor-Son court on an all-en-
compassing public policy against insuring
business risks was in derogation of the express
terms of the insurance policy. It also ignored

Patrick J. Wielinski
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the realities of the insurance marketplace
since: (1) insurers, at the time the Bor-Son pol-
icy was written, could choose to use either of
two different endorsements, one providing
completed operations coverage and one not
providing it, and (2) the insurer charges addi-
tional premiums for the addition of a BFPD
endorsement to expand the CGL coverage. In-
surance industry rating guidelines advise in-
surers to charge twice as much for the en-
dorsement 3006 (including completed
operations) as for endorsement 3005 (exclud-
ing completed operations). Nevertheless, de-
spite the well-publicized drafting intent of
providing additional coverage through the at-
tachment of endorsement 3006, within indus-
try publications and insurer underwriting man-
uals, some insurers, once claims were made
under their policies, apparently abandoned this
intent. Their arguments to the courts resulted
in the incongruous coverage rulings in these
cases.

In short, a general contractor cannot be ex-
pected to supervise and police the workman-
ship of all of its subcontractors. By paying an
extra premium, the insured, through the BFPD
endorsement, obtains coverage for this risk of
which it has little, if any, control. It is not sim-
ply a matter of passing along the cost of poor
workmanship to the general contractor’s insur-
er, rather, the transfer of risk under the BFPD
endorsement reflects the basic purpose of in-
surance, that is to spread the cost of uncontrol-
lable risks to a larger group of policyholders.

The business risk approach of the Bor-Son
opinion has been followed in other cases. One
of these cases, also from Minnesota, is Knut-
son Construction Co. v. St. Paul Fire & Ma-
rine Ins. Co., 396 N.W.2d 229 (Minn. 1986), a
case factually similar to Bor-Son. In this case,
the insured general contractor was placed in
the awkward position of arguing that the
Bor-Son case was distinguishable on its facts,
or that it should simply be overruled. This was
a “Sarabond” case, in which masonry panels
containing the masonry additive Sarabond
were causing corrosion of the masonry ties as
well as cracking, staining, and spalling of
bricks on a high-rise apartment project. The
property damage occurred subsequent to com-

pletion during which the contractor was cov-
ered under a CGL policy with a BFPD en-
dorsement, including completed operations.
The owner sought recovery against the insured
for breach of contract, negligence, breach of
warranty, and misrepresentation with relation
to the building’s masonry work, heating,
air-conditioning, and window installation. The
insured in turn sought coverage from its CGL
insurer, St. Paul, which denied the claim, plac-
ing primary reliance on the business risk ap-
proach of Bor-Son. 

In response, the insured contractor argued that
the deletion of the work performed exclusion
of the BFPD endorsement and its replacement
with Exclusion (z) provided it with coverage
for property damage to and arising out of its
subcontractors’ work, citing to the same insur-
ance industry authorities and commentaries
which other courts found persuasive in up-
holding coverage. Nevertheless, the court, un-
able to distinguish the Bor-Son opinion and
unwilling to overrule it, denied coverage to the
insured for what it viewed as the insured’s risk
of defective workmanship.

The Knutson court attempted to pay lip service
to the provisions of the policy in response to
the insured’s argument that coverage was pro-
vided for subcontractors’ defective work due
to the deletion of the “or on behalf” of lan-
guage from the work performed exclusion. In
that regard, the court stated as follows.

Here, however, as in Bor-Son, Knutson
[the insured], by contract, undertook to
furnish all materials and labor. It had re-
sponsibility for all construction work—its
own as well as its subcontractors. It had
‘effective control’ over all project work
and materials, including those provided
by subcontractors. When the completed
project is turned over to the owner by the
general contractor, all of the work per-
formed and materials furnished by sub-
contractors merges into the general con-
tractor’s product—a product that it has
contracted to complete in a good work-
manlike manner. Thereby it incurred the
business risk of liability arising from its
failure to fulfill that contractual obliga-
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tion. Thus, whether the work was ‘done
by’ or ‘on behalf of’ the general contrac-
tor is irrelevant to the analysis. The com-
pleted product is to be viewed as a whole,
not as a grouping of component parts. The
CGL policy excludes damage to the prod-
uct for the exact public policy reasons
herein before discussed. A slight differ-
ence in wording in the work performed
exclusion in the BFPD endorsement
does not affect this exclusion. (Emphasis
added.)

If anything, the Knutson opinion may be even
more damaging to the drafting intent behind
Exclusion (z) in that, unlike Bor-Son, the court
notes that Exclusion (z) of the BFPD endorse-
ment deletes the “or on behalf of” language
from the work performed exclusion, but in a
labored reading of the language, it concludes
that the deletion is simply a “slight difference
in wording” which has no effect on the scope
of coverage. While acknowledging the differ-
ence in the wording, the court nevertheless
quoted the same Henderson law review article
and applied the same business risk reasoning.
Again, this line of reasoning ignores the basic
complexities of the modern construction
project and that the advent of the BFPD en-
dorsement was a recognition on the part of the
insurance industry that for an extra premium
the insured general contractor could insure it-
self against economic losses suffered as a re-
sult of its subcontractors’—not its own—
faulty workmanship.

It should be noted that subsequent cases inter-
preting the “your work” exclusion of the 1986
and subsequent CGL policy forms have limit-
ed the Knutson business risk rationale to the
1973 policy form and Exclusion (z) of the BF-
PD endorsement. See, O’Shaughnessy v.
Smuckler Corp., 543 N.W.2d 99 (Minn.App.
1996), pet. for rev. denied (Minn. 1996), dis-
cussed later in this paper.

It is instructive to compare the Knutson opin-
ion with the opinion of the court in Mid-Unit-
ed Contractors, Inc. v. Providence Lloyds Ins.
Co., 754 S.W.2d 824 (Tex.App. – Fort Worth
1988, writ denied). The facts of the Mid-Unit-
ed case are virtually identical to those of Knut-

son. It also was a Sarabond case where the
mortar additive in the precast masonry panels
was causing corrosion of the masonry ties. In
addition, the general contractor was insured
under a policy with an identical BFPD en-
dorsement, including completed operations.
The insurer in Mid-United argued the applica-
bility of the Bor-Son and Knutson cases in
urging the court to uphold its denial of cover-
age. Without even citing those cases, the
Mid-United court stated as follows.

Under the more restrictive language of the
endorsement, the insured is protected by
the endorsement’s completed operations
coverage when the insured is legally lia-
ble for property damage to the work of the
subcontractor, to the work of the insured
or other subcontractors arising from the
work of a subcontractor of the insured. In
other words, although appellant would
have no insurance coverage for damage to
its work or arising out of its work, appel-
lant was covered for damage to its work
arising out of a subcontractor’s work. By
contrast, absent the endorsement, under
Exclusions (k) and (o), any property dam-
age to work completed by appellant or on
behalf of appellant by its subcontractors
would be excluded.

It is obvious from the language quoted above
that the court found the drafters’ intent in de-
leting the “or on behalf” language from the
work performed exclusion to be more than a
“slight difference in wording” and that it gave
deference to the insurance industry’s commen-
taries provided to it on the appeal.

While the court in Mid-United Contractors v.
Providence Lloyds merely refused to follow
the Bor-Son and Knutson line of cases, other
courts have been openly critical of those opin-
ions in their refusal to follow them. Such cases
include the following:

• Green Construction Co. v. National
Union Fire Ins. Co. of Pittsburgh,
Pa., 771 F.Supp. 1000 (W.D. Mo.
1991), where the court said Knutson
“misinterpreted” the BFPD endorse-
ment injury to work exclusion.
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• Fireguard Sprinkler Systems, Inc. v.
Scottsdale Ins. Co., 864 F.2d 648 (9th
Cir. 1988), where the court said the
Bor-Son-Knutson line of cases does
not square with the language of the
endorsement and ignores the careful
drafting which characterizes insur-
ance policies.

• Maryland Cas. Co. v. Reeder, 221
Cal.App.3d 961, 270 Cal.Rptr. 719
(1990), in which the court, after con-
sidering “compelling evidence from
the insurance industry,” stated as it
was “not inclined to restrict the risks
for which business may obtain insur-
ance and insurers may collect premi-
ums,” thereby upholding coverage
for claims arising out of services pro-
vided by subcontractors during the
development of a condominium
project.

• Harbor Ins. Co. v. Tishman Con-
struction Co., 218 Ill.App.3d 936,
578 N.E.2d 1197 (1991), where the
court rejected Knutson and Bor-Son
due in part to the additional cost to
the insured.

Although the Bor-Son and Knutson cases are
the leading cases that refuse to acknowledge
the broadened coverage provided by Exclu-
sion (z), there are additional cases which have
reached the same result. One of the more re-
cent of such cases is Wm. C. Vick Construction
Co. v. Pennsylvania National Mut. Cas. Ins.
Co., 52 F.Supp.2d 569 (E.D. N.C. 1999). In
that case, the insured contractor filed a declar-
atory judgment action against its CGL insurers
based on allegations that the insurers breached
their duty to defend the contractor in an arbi-
tration action brought by the building owner.
The claim against the insured arose out of the
waterproofing membrane on a plaza deck that
began leaking. Even though that work was
performed by a subcontractor, and property
damage occurred subsequent to completion,
the court denied coverage for property damage
caused by the leakage despite the presence of
an exclusion equivalent to Exclusion (z) in the
policy. Rather, the court relied upon J.Z.G. Re-

sources, Inc. v. King, 987 F.2d 98 (2nd Cir.
1993), cert. denied, 510 U.S. 993 (1993), a
case involving property damage only to the
work of the named insured, as well as the
Henderson law review article, the seminal
source for the business risk doctrine as applied
to insurance claims involving defective work-
manship. As such, none of these authorities
were applicable to a situation where the prop-
erty damage arose out of the work of a sub-
contractor to the named insured.

Another such case is Tucker Construction Co.
v. Michigan Mutual Ins. Co., 423 So.2d 525
(Fla.App. 1982), where the insured general
contractor sought coverage for property dam-
age due to settling of a building caused by the
failure of its subcontractor, a soil-testing firm,
to recommend a suitable method of installing
the foundation. The insured sought coverage
under a CGL policy with a BFPD endorse-
ment, including completed operations. In re-
jecting the insured’s argument that the deletion
of the words “or on behalf of” broaden cover-
age to include the defective work of subcon-
tractors, the court stated as follows.

The deletion of the phrase relating to sub-
contractors in the exclusion in the com-
pleted operations policy makes sense be-
cause the insured contractor has
presumably accepted the subcontractor’s
work as his own (at least so far as its po-
tential tort liability is concerned), and has
turned the completed work over to the
owner by the time such a completed oper-
ations policy is operative.

This case was relied upon by the court in
Knutson v. St. Paul Fire & Marine and, like
the Knutson case, the Tucker Construction
case relied on authorities construing CGL pol-
icies without BFPD endorsements. This la-
bored reasoning begs the question: Why
would an insured pay an extra premium for the
BFPD endorsement only to get the same
amount of coverage as provided under the
standard policy?

A similar case is Vari Builders, Inc. v. U.S. Fi-
delity & Guaranty Co., 523 A.2d 549 (Del.
Super. 1986). There, the insured home builder

Patrick J. Wielinski



14

argued that he was entitled to coverage under a
CGL policy including a BFPD endorsement
for damage arising out of defective work per-
formed by his subcontractors. The court re-
jected this argument, applying non-broad form
authorities, including the Henderson law re-
view article, Weedo v. Stone-E-Brick, and Indi-
ana Ins. Co. v. Dezutti, 408 N.E.2d 1275 (Ind.
1980).

Yet another such case is Blaylock & Brown
Construction, Inc. v. AIU Ins. Co., 796 S.W.2d
146 (Tenn.App. 1990). There the court under-
took an extensive analysis of the line of cases
upholding coverage, including Mid-United
Contractors v. Providence Lloyds, Fireguard
Sprinklers v. Scottsdale, and insurance indus-
try commentary. Nevertheless, despite its dis-
cussion of these authorities, the court chose to
follow non-broad form authorities including
Vernon Williams & Son Construction, Inc. v.
Continental Ins. Co., 591 S.W.2d 760 (Tenn.
1979), and Weedo v. Stone-E-Brick, as well as
the Bor-Son-Knutson line of cases to deny
coverage. For another case, see The Rivers v.
Richard Schwartz/Neil Weber, Inc., 459
N.W.2d 166 (Minn.App. 1990), another Min-
nesota case bound by Bor-Son and Knutson
and which denied coverage to an insured con-
struction manager for property damage arising
out of work performed by other contractors on
the project.

3. Business Risks and the “Your Work” 
Exclusion

The 1986 revision to the standard CGL form
eliminated the BFPD endorsement and made
the extensions of coverage formerly provided
by it an element of the standard coverage.
However, the drafters were careful to maintain
the same degree of coverage for property dam-
age to or arising out of subcontractors’ work.
The 1986 CGL your work exclusion, Exclu-
sion (l), and the definition of “your work” are
shown below:

The definition of “your work” includes work
performed by or on behalf of the named in-
sured. In the completed operations context, the
1986 your work exclusions would preclude
coverage for property damage arising out of
work performed by or on behalf of the named
insured if the exception to the exclusion was
not applicable. The exception to Exclusion (l)
makes it clear that the exclusion does not ap-
ply to work performed by or on behalf of the
named insured by subcontractors. Thus, the
coverage under the 1986 CGL form is essen-
tially the same as that intended under a 1973
form with the BFPD endorsement, including
completed operations, attached.

Therefore, the analysis as to the scope of cov-
erage intended in the BFPD endorsement
3006, including completed operations, for

1986 CGL ‘Your Work’ Exclusion and ‘Your
Work’ Definition 

This insurance does not apply to:

1. ‘Property Damage’ to ‘your work’ aris-
ing out of it or any part of it and includ-
ed in the ‘products-completed opera-
tions hazard.’

This exclusion does not apply if the
damaged work or the work out of which
the damage arises was performed on
your behalf by a subcontractor.

Current ‘Your Work’ Definition 

‘Your work’ means:

a. Work or operations performed by you or
on your behalf; and

b. Materials, parts or equipment furnished
in connection with such work or opera-
tions.

‘Your work’ includes:

a. Warranties or representations made at
any time with respect to the fitness,
quality, durability, performance or use
of ‘your work;’ and

b. The providing of or failure to provide
warnings or instructions.
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property damage involving subcontractors ap-
plies to the 1986 form. Completed operations
coverage under the 1986 form should apply as
follows:

1. The insured would have no coverage for
damage to its work arising out of his
work.

2. The insured would have coverage for
damage to its work arising out of a sub-
contractor’s work.

3. The insured would have coverage for
damage to a subcontractor’s work arising
out of the subcontractor’s work.

4. The insured would have coverage for
damage to a subcontractor’s work, or if
the insured is a subcontractor, the insured
would have coverage for damage to a
general contractor’s work or another sub-
contractor’s work, arising out of the in-
sured’s work.

The 1986 CGL revisions incorporated a num-
ber of clarifications that should solve some of
the problems encountered with the BFPD en-
dorsement, including completed operations.
Specifically, they make an affirmative, rather
than an implied, grant of coverage with re-
spect to damage to or arising from the work of
the insured’s subcontractors.

By and large, cases have upheld the intent be-
hind the 1986 CGL revisions. A leading case
to do so is O’Shaughnessy v. Smuckler Corp.,
543 N.W.2d 99 (Minn.App. 1996), pet. for rev.
denied (Minn. 1996). In that case, Smuckler,
the insured general contractor, constructed a
home for the O’Shaughnessys, with all of the
actual work being performed by subcontrac-
tors. Numerous defects in the home surfaced
after completion, including an improper floor
support system resulting in widespread crack-
ing of the gypsum walls and granite marble
flooring; floor trusses which were improperly
fabricated and improperly installed by the
framing subcontractor; exterior brick mason-
ry which was improperly constructed, allow-
ing water to leak into the wall system; and a
support column which was out of plumb, thus

undermining the structural integrity of the
deck. Numerous other defects also existed.
When the O’Shaughnessys filed suit against
Smuckler, Smuckler tendered its defense to
General Casualty, its CGL carrier. General Ca-
sualty denied coverage based upon the “busi-
ness risk doctrine” set out in prior Minnesota
case law, Bor-Son Building Corp. v. Employ-
ers Commercial Union Ins. Co. of America,
323 N.W.2d 58 (Minn. 1982); and Knutson
Construction Co. v. St. Paul Fire & Marine
Ins. Co., 396 N.W.2d 229 (Minn. 1986). In
both of those cases, the court denied coverage
to the insured general contractors for property
damage arising out of their subcontractors’
work despite the presence of broad form prop-
erty damage endorsements to the policies, in-
cluding Exclusion (z). Instead, those courts
held that such “business risks” are not covered
under a contractor’s CGL policy, even where
the property damage arose out of work per-
formed by subcontractors and where the gen-
eral contractor had exclusive control and re-
sponsibility for the work of its subcontractors.
Thus, the insured contractor was placed in the
unenviable position of arguing against the ap-
plicability of the business risk doctrine under a
set of facts substantially identical to the prior
case law applying it. 

In Smuckler, the contractor argued, and the
court accepted, the proposition that the busi-
ness risk doctrine, although applicable to the
1973 BFPD policy form, did not apply to the
1986 language before it. The court regarded
the addition of the affirmative language in the
exclusion – to the effect that it did not apply to
damage arising out of the work of the subcon-
tractor – as distinguishing the prior case law
applying Exclusion (z). The court stated:

Furthermore, we agree with the trial judge
that the difference in language [between
Exclusion (z) and 1986 Exclusion (l)] is
more than slight. In Knutson, the court
was faced with an exclusion that omitted
the phrase ‘or on behalf of’ when other
exclusions in the policy contained that
language. Here, we are faced not with an
omission, but an affirmative statement on
the part of those who drafted the policy
language, asserting that the exclusion
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does not apply to damages arising out of
the work of a subcontractor. It would be
willful and perverse for this court simply
to ignore the exception that has not been
added to the exclusion.

We cannot conclude that the exception to
exclusion (l) has no meaning or effect. The
CGL policy already covers damage to the
property of others. The exception to the ex-
clusion, which addresses ‘ “property dam-
age” to “your work,” ’ must therefore ap-
ply to damages to the insured’s own work
that arise out of the work of a subcontrac-
tor. Thus, we conclude that the exception at
issue was intended to narrow the Business
Risk Doctrine.

We note that this decision does not pre-
clude the Business Risk Doctrine from
applying to the repair and replacement
costs of defective work itself. We address
only its application to ‘property damage’
to ‘your work,’ as defined by the policy,
which arises out of work performed by
the insured’s subcontractor. Under our
holding and the current language of the
policy, the Business Risk Doctrine would
still apply to work performed by the gen-
eral contractor and to other deficiencies in
a subcontractor’s work that do not consti-
tute ‘property damage.’ Absent policy
language to the contrary, the Business
Risk Doctrine would also preclude a sub-
contractor from making a claim against its
own insurer to recover the cost of repair
or replacement of its own defective work.
The insurance industry is, of course, free
to alter this result in future cases by seek-
ing to change the language of its policies.

Of course, the reasoning of the Smuckler court
recognizes the constraints placed upon it by
the Bor-Son-Knutson line of cases incorrectly
construing Exclusion (z). Nevertheless, the
omission of the “or on behalf of” language
from Exclusion (z) is also an exception to the
business risk doctrine.

Other courts have applied the exception in Ex-
clusion (l) to uphold coverage for insured con-
tractors for property damage arising out of

subcontractors’ work. For example, in Iberia
Parish School Board v. Sandifer & Son Con-
struction Co., Inc., 721 So.2d 1021 (La.App.
3rd Cir. 1998), the insured’s subcontractor had
installed a leaky roof on a school project. In a
straight application of Exclusion (l), the court
held that “the plain language of this exception
to the exclusion renders the exclusion inappli-
cable when ‘the damaged work or the work
out of which the damage arises was performed
on your behalf by a subcontractor.’” 

Another such case is Kalchthaler v. Keller Con-
struction Co., 224 Wis.2d 387, 591 N.W.2d 169
(Wis.App. 1999). There, the court applied the
exception to Exclusion (l) to uphold coverage
for claims against a general contractor for water
damage to the interior of new construction
caused by faulty window installation by a sub-
contractor. See also: Bituminous Fire & Marine
Ins. Co. v. Stanley M. Frye and Sailfish Exterior
Coatings, Memorandum Opinion No.
4:98-CV-122-H(3) (E.D. N.C. July 16, 1999),
reported in 13 MEALEY’S LITIGATION REPORT:
INSURANCE, July 27, 1999. There, the court ap-
plied Exclusion (l) to deny coverage to property
damage arising out of the defective installation
by an insured of an exterior insulation finish
system (“EIFS”) to a home.

Nevertheless, some courts continue to forsake
the language of the CGL policies before them
for the business risk rationale. For a case en-
gaging in this type of analysis and refusing to
recognize the subcontractor exception to Ex-
clusion (l), see Lassiter Constr. Co. v. Ameri-
can States Ins. Co., 699 So.2d 768 (Fla.App.
4th Dist. 1997). There, the court held that a
contractor’s liability policy did not provide
coverage for a claim for defective workman-
ship performed by subcontractors, relying up-
on Homeowners Warranty Corp. v. Hanover
Ins. Co., 683 So.2d 527 (Fla.App. 3rd Dist.
1996), a business risk case, in turn, relying on
the Weedo v. Stone-E-Brick and Henderson
law review authorities.

The cases which refuse to give effect to Exclu-
sion (z) of the BFPD endorsement are, of
course, nearly impossible to reconcile with the
drafters’ intent and the express terms of the
CGL policy and BFPD endorsement. The
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common thread in all of these cases is the re-
luctance of the courts to find coverage for
property damage arising out of what is viewed
to be noninsurable business risks faced by
construction contractors. Some courts are still
tempted to focus on broadly stated policies
such as the noninsurability of business risks
and to apply the reasoning of the
Bor-Son-Knutson line of cases. However, they
should have a more difficult time in doing so
in light of the strong affirmative grant of cov-
erage in the exception to the 1986 and current
CGL work performed exclusion.

D. THE “WORK PRODUCT” 
DIVERSION

Another exclusion, the damage to products exclu-
sion, is frequently applied by carriers, and courts,
together with the work performed exclusion in the
construction context. However, where the CGL
policy is modified by a BFPD endorsement, in-
cluding completed operations, the broadened cov-
erage provided for property damage to and arising
out of subcontractors’ work could be negated by
application of the products exclusion. This prob-
lem would be of particular concern to insured gen-
eral contractors if the entire project were regarded
as the insured’s “product.”   The products exclu-
sion in the 1973 policy form provides as follows:

A minority of courts have applied the damage to
products exclusion to completed projects and have
denied coverage for property damage arising out of
subcontractors’ work to an insured general con-
tractor, despite the attachment of a BFPD endorse-
ment, including completed operations, to the in-
sured’s CGL policy. Such a case was J.G.A.
Construction Corp. v. Charter Oak Fire Ins. Co.,
66 A.D.2d 315, 415 N.Y.S.2d 385 (1979). In that
case, the insured general contractor was sued for
damages due to defective work performed by sub-
contractors on two projects. The court acknowl-
edged the effect of the deletion of the “or on behalf
of” language from the work performed exclusion
by Exclusion (z) but nevertheless applied the prod-
ucts exclusion to deny coverage for the damage to
the construction projects. However, even that court
expressed reservations in this regard as follows.

Under general rules of construction, a court
should interpret the words used in an insur-
ance contract in a manner in which they are
reasonably understood by the average person
or businessman. Admittedly, the interpreta-
tion adopted by Special Term and approved
by this court is somewhat strained. Doubtless
to many people, construction of a building is
more akin to supplying a service than it is to
manufacturing a product and there are a few
court decisions which hold that a building is
not a product. [Emphasis added.]

Nevertheless, the court applied the damage to
products exclusion observing that any other result
would convert the CGL policy into a performance
bond.

Those cases that do not focus on the policy lan-
guage, but instead apply the business risk rationale
to deny coverage to an insured general contractor
support this result by referring to a completed con-
struction project as the “product” of the named in-
sured. The courts in both the Bor-Son v. Commer-
cial Union and Knutson v. St. Paul Fire & Marine
cases engaged in this type of analysis. In Knutson,
the court made the following determination.

Here, however, as in Bor-Son, Knutson, by
contract, undertook to furnish all materials and
labor. It had responsibility for all construction
work—its own as well as its subcontractors. It
had ‘effective control’ over all project work

1973 CGL Products Exclusion 

This insurance does not apply:

to property damage to the named insured’s
products arising out of such products or any
part of such products.

1973 Products Definition 

‘named insured’s products’ means goods or
products manufactured, sold, handled or distrib-
uted by the named insured or by others trading
under his name, including any container thereof
(other than a vehicle), but ‘named insured’s
products’ shall not include a vending machine
or any property other than such container, rent-
ed to or located for use of others but not sold.
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and materials including those provided by
subcontractors. When the completed project is
turned over to the owner by the general con-
tractor, all of the work performed and materi-
als furnished by subcontractors merges into
the general contractor’s product—a product it
has contracted to complete in a good work-
manlike manner.

A similar result was reached by the court in Wm.
C. Vick Construction Co. v. Pennsylvania National
Mut. Cas. Ins. Co., 52 F.Supp.2d 569 (E.D. N.C.
1999). In that case, the insured entered into a con-
struction contract for an addition to an office build-
ing including a print shop, and expansion of the
cafeteria, and a plaza deck upon the print shop and
other facilities. The insured subcontracted out the
roofing work, involving the installation of a water-
proofing membrane on the plaza deck. That mem-
brane eventually leaked, causing damage to the
rest of the project. One of the bases for denying
coverage to the insured general contractor relied
upon the court was the products exclusion, and the
court, echoing the reasoning of Knutson, stated:

Although mindful of the requirement that ex-
clusions are to be narrowly construed, this
court finds that the most logical reading of the
phrase the ‘insured’s products,’ at least in the
context of a general contractor insured, would
result in a general contractor’s ‘product’ being
the entire construction project contracted for
with the owner or other third party.

Moreover, the court also applied Exclusion (z), ig-
noring the fact that the defective roofing work had
been performed by the insured’s subcontractor.

However, numerous other courts have refused to
apply the damage to products exclusion to a com-
pleted construction project. One of the best state-
ments of the difference between the products lia-
bility coverage provided for manufacturers under a
CGL as opposed to the completed operations cov-
erage for a provider of construction services is
found in Friestad v. The Travelers Indemnity Co.,
260 Pa.Super. 1978, 393 A.2d 1212 (1978). In that
case, the court was faced with the issue of whether
an insured mechanical contractor’s installation of a
furnace manufactured by a third party fell within
the products exclusion of the CGL policy or within
the covered completed operations hazard. In con-

cluding that any property damage due to the faulty
installation of the furnace fell within the coverage
of the completed operations hazard rather than the
products hazard, the court explained the difference
between the two hazards as follows:

‘Premises-operations’ refers to injuries or
losses which occur on the business premises at
any time, as well as injuries or losses which
arise away from the normal business premises,
such as a job site, but only during the time that
those other premises are under the insured’s
control. ‘Completed Operations’ supplements
‘premises—operations’ and refers to injuries
or losses which arise after a job site has been
returned to the control of the premises’ owner.
The ‘products hazard’ also requires the in-
sured’s relinquishment of control of a product,
coupled with an injury or loss away from the
normal business premises. The principal thrust
of completed operations is the insured’s provi-
sion of a service, while the principal thrust of
the products hazard is the insured’s manufac-
ture or sale of a product.

One of the key authorities relied on by the Friestad
court to support its analysis of the dichotomy be-
tween completed operations coverage for a provid-
er of services, as opposed to products liability cov-
erage for a manufacturer, was the same Henderson
law review article which was relied on by the Min-
nesota Supreme Court in Bor-Son v. Commercial
Union and Knutson v. St. Paul Fire & Marine, to
support its proposition that a CGL policy does not
provide coverage for subcontractors’ defective
workmanship. In that article, the author engaged in
a lengthy discussion of the effect of the 1966 revi-
sions to the CGL policy which separated the com-
pleted operations and products hazards for the spe-
cific purpose of eliminating the confusion caused
by the attempt to apply the products exclusion to a
service provider.

Other cases have recognized the incongruous result
if the damage to products exclusion were to be
used as an “end run” around the broadened cover-
age provided by the BFPD endorsement. In South-
west Louisiana Grain v. Howard A. Duncan, Inc.,
438 So.2d 215 (La.App. 3rd Cir. 1983), writ den.,
441 So.2d 1224 (La. 1983), and writ den., 442
So.2d 447 (La. 1983), the CGL insurer contended
that the property damage to the construction

Patrick J. Wielinski



19

C
G

L

project was excluded by the damage to products
exclusion. The court ruled that in the very least, an
ambiguity existed between the products exclusion
and the BFPD endorsement and discussed the
problem in the following manner:

On its behalf, Bituminous [the insurer] further
urges that irrespective of the arguments sur-
rounding [the work performed exclusion] the
other exclusions remaining should not be dis-
regarded and should be given effect. Particu-
larly, Bituminous refers to the [products exclu-
sion] which specifically excludes property
damage to the named insured’s product. In the
event that this should be found to be true, it
would raise questions of ambiguity in as much
as two provisions of the policy would be in
conflict. There is an apparent conflict between
[the products exclusion] and exclusion ‘(z)’ if
the term ‘product’ in the [products exclusion]
applies to a building or any part of a building.
One seems to exclude work performed by both
the insured and subcontractors. The other ap-
pears to exclude only work performed by the
insured, thus indicating coverage of subcon-
tractors. Such an ambiguity would be con-
strued in favor of the insured.

* * * 

Exclusion ‘(z)’ and [the products exclusion]
are in conflict if a building or its component
parts are to be considered a ‘product’ as that
term is employed in [the products exclusion].
Under the circumstances, the Exclusion ‘(z)’
must prevail over [the products exclusion]. If a
building should not be deemed a ‘product,’ it
would not apply here at all.

Other cases reaching the same conclusion that the
products exclusion does not trump the broadened
coverage of the BFPD endorsement for contractors
include the following:

• Maryland Cas. Co. v. Reeder, 221
Cal.App.3d 961, 270 Cal.Rptr. 719
(1990), where the court indicated that an
interpretation making no distinction be-
tween products and work performed ig-
nores the fact that the policy itself makes
each category of commercial activity the
subject of a separate exclusion and logic
requires that there must be some differ-
ence between them.

• Fireguard Sprinkler Systems, Inc. v.
Scottsdale Ins. Co., 864 F.2d 648 (9th Cir.
1988), which held that the products exclu-
sion does not apply to negligent and im-
proper site preparation. These are servic-
es.

• Mid-United Contractors, Inc. v. Provi-
dence Lloyds Ins. Co., 754 S.W.2d 824
(Tex.App. – Fort Worth 1988, writ de-
nied), which held that the definition of
“named insured’s products” does not in-
clude a building constructed or erected by
the insured.

• Green Construction Co. v. National
Union Fire Ins. Co. of Pittsburgh, Pa.,
771 F.Supp. 1000 (W.D. Mo. 1991),
which held that real property such as a
building is not a product under the 1973
CGL language.

1. The 1986 “Your Product” Definition

The products exclusion “end run” around
broad form completed operations coverage, as
discussed previously, has been eliminated
from the 1986 and current CGL forms. In
those forms, as shown below, the definition of
“your product” specifically exempts real prop-
erty from the term. Thus, the damage to prod-
ucts exclusion will not apply to real property
under the 1986 and current CGL forms. The
1986 CGL provides:

1986 CGL Exclusion 

This insurance does not apply to:

k. ‘Property damage’ arising out of ‘your
product’ or any part of it.

1986 Definition 

‘Your product’ means:

a. Any goods or products, other than real
property, manufactured, sold, handled,
distributed or disposed of by:

(1) You …
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Under the definition of “your product,” once a
contractor’s work is incorporated into the
project, and thus, the real property, it should
not be regarded as a product for purposes of
applicability of the 1986 products exclusion.

2. “Work Product Exclusion:” The Sum is 
Greater than its Parts

A survey of the case law, much of which is
discussed above, indicates that courts which
uphold a business risk rationale tend to col-
lapse both the work performed exclusion with
the products exclusion to deny coverage for an
insured contractor’s “work product.” At first
blush, this may appear to be somewhat harm-
less terminology for a contractor’s construc-
tion project. If it is considered, however, that
the work performed exclusion is often limited
in the completed operations context so as not

to apply to subcontractors’ work, and that the
products exclusion should not be applied at all
to construction operations, the danger in the
use of such loose terminology becomes more
obvious.

Once the carefully drafted exclusions, together
with their limitations (which actually broaden
coverage), are forsaken for terminology such
as “work product” which is not used or de-
fined in the policy, the result is that the combi-
nation of the work performed and the products
exclusion into an all-inclusive, but ill-defined
“super exclusion.” That “exclusion” makes it
more likely that coverage for a defective work
claim may be excluded. In other words, the
sum of the work performed and products ex-
clusions, a “work product exclusion,” is great-
er than the individual parts. This is illustrated
by the following diagram:

“Work Product” Exclusion –
Greater than the Sum of Its Parts

Work Performed
Exclusion Products Exclusion

“Work Product”
Exclusion
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As the above demonstrates, if the language of
the policy is forsaken in favor of concepts and
terminology outside the contract, the result, in
defective work claims, is a reduction in cover-
age to the insured.

E. THE “CGL POLICY AS 
PERFORMANCE BOND” 
ARGUMENT

The “work product” and “business risk” rationales
fly in the face of the language of the policy itself
when applied to the grant of coverage for property
damage related to the defective work of subcon-
tractors. Likewise, these rationales are sometimes
relied upon to deny coverage for property damage
caused by the insured’s defective work to a third
party’s property, a risk which is usually within cov-
erage of the CGL policy of a contractor. The same
is true with another somewhat anomalous argu-
ment which is often raised by insurers to deny such
claims, that is to provide a general contractor with
coverage for a subcontractor’s defective work
would convert the CGL policy into a de facto per-
formance bond. This argument, which goes some-
thing like this – “Your Honor, to allow an insured
contractor coverage under these circumstances
would, in effect, convert its CGL policy into a per-
formance bond!” – has a certain amount of cachet
when trumpeted by a carrier’s counsel to a court.
Nevertheless, the introduction of this concept by
insurers into the arguments over coverage in these
circumstances has interjected a great deal of false
confusion into disputes over the coverage provided
to an insured contractor for property damage aris-
ing out of defective work. Out of this confusion
has emerged a line of cases that blindly deny cov-
erage based partly on the bald, but unsupported, as-
sertion that to allow coverage would convert the
insured-general contractor’s CGL policy into a
performance bond. In some of these cases, the
blind adherence to the “CGL policy as de facto
performance bond” view has led to the denial of
claims for which coverage would otherwise have
been allowed under the language of the policy.

1. The Case Law

The leading cases espousing this point of view
are Bor-Son Building Corp. v. Employers
Commercial Union Ins. Co. of America, supra,

and Knutson Construction Co. v. St. Paul Fire
& Marine Ins. Co., supra, discussed above. In
each of these cases, the courts used the “CGL
policy as de facto performance bond” ratio-
nale to bolster denials of coverage in conjunc-
tion with the “business risk” and the “work
product end run” arguments to general con-
tractors for defective workmanship of their
subcontractors under CGL policies with the
BFPD endorsement, including completed op-
erations, attached.2

In the Bor-Son case, the court described the
“CGL policy as de facto performance bond”
rationale as follows:

Any damages to the building sustained by
HRA [the owner] because of defective
workmanship or materials flowed from
the contract documents and the obliga-
tions Bor-Son undertook therein. To pro-
tect the owner, HRA, from loss resulting
from building damage, Bor-Son was re-
quired to furnish a performance bond. To
protect those who sustained damage to
person or property—other than for dam-
ages to buildings which were the subject
matter of the contract—Bor-Son was re-
quired to carry comprehensive general li-
ability insurance. The distinction between
a performance bond and a comprehensive
general liability insurance policy, in our
view, is crucial to the resolution of the is-
sues of this case. The allegations in the
HRA complaints concern faulty work-
manship and materials resulting in dam-

2Numerous other cases have raised the “CGL policy as de
facto performance bond” rationale. However, none of these
cases involve BFPD completed operations coverage. Rather,
some involve applications of the products exclusion, togeth-
er with the standard work performed exclusion of the 1973
CGL policy. These cases include Indiana Ins. Co. v. Dezutti,
408 N.E.2d 1275 (Ind. 1980); Breaux v. St. Paul Fire & Ma-
rine Ins. Co., 345 So.2d 204 (La.App. 3rd Cir. 1977); Allen v.
Lawton & Moore Builders, Inc., 535 So.2d 779 (La.App. 2nd

Cir. 1988); Hartford Accident & Indemnity Co. v. Pacific
Mutual Life Ins. Co., 861 F.2d 250 (10th Cir. 1988); Harri-
son Plumbing & Heating, Inc. v. New Hampshire Ins.
Group, 681 P.2d 875 (Wash.App. 1984). See also, New
Hampshire Ins. Co. v. Vieira, 930 F.2d 696 (9th Cir. 1991);
Bituminous Casualty Corp. v. Gust K. Newberg Construc-
tion Co., 578 N.E.2d 1003 (Ill.App. 1st Dist. 1991).
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age to the buildings themselves. These al-
legations, if proved, were damages
resulting from a breach of contract wheth-
er the acts or omissions giving rise to the
claims were negligent or intentional.
Since the alleged building damages were
the result of alleged breach of contract,
there was no duty on Commercial Union,
the comprehensive general liability insur-
er, to defend the HRA actions nor to in-
demnify Bor-Son for its contribution to-
ward the settlement of those actions.

Moreover, the Minnesota Supreme Court, fol-
lowing Bor-Son v. Employers Commercial
Union, in Knutson Constr. Co. v. St. Paul Fire
& Marine Ins. Co., reiterated:

[T]he contractor likewise has a contractu-
al business risk that he may be liable to
the owner resulting from failure to prop-
erly complete the building project itself in
a manner so as to not cause damage to it.
This risk is one the general contractor ef-
fectively controls and one which the in-
surer does not assume because it has no
effective control over those risks and can-
not establish predictable and affordable
insurance rates. Nonetheless, appellant
[the insured contractor] urges us in this
case to hold that by the purchase of a
CGL policy, a contractor shifts to the in-
surer this business risk which it effective-
ly controls. Unlike the surety on a perfor-
mance bond, a CGL insurer has no
recourse against a contractor for the em-
ployment of defective materials or shoddy
workmanship on the construction project.

Of course, in each of these cases, the Minne-
sota Supreme Court ignored the language of
the policy which, through attachment of the
BFPD endorsement, provided the insured gen-
eral contractor with coverage for property
damage to and arising out of the work of its
subcontractors.

In ignoring the language of the policy, the
court in Knutson v. St. Paul Fire & Marine al-
so ignored one of the authorities upon which it
placed primary reliance. In footnote 6 of its
opinion, the court borrowed from G.H. Tinker,
Comprehensive General Liability Insurance –

Perspective and Overview, 25 FED’N INS.
COUN. Q., 217, 224 (1975), the landmark
work on the 1973 revisions to the standard
CGL form, as follows:

It is not the function of the CGL policy to
guarantee the technical competence and
integrity of business management. The
CGL policy does not serve as a perfor-
mance bond, nor does it serve as a war-
ranty of goods or services. It does not or-
dinarily contemplate coverage for losses
which are a normal, frequent or predict-
able consequence of the business opera-
tions. Nor does it contemplate ordinary
business expertise, or injury or damage to
others which results by intent or indiffer-
ence.

The comments of Tinker were made in the
context of describing uninsurable business
risks. Nevertheless, as part of that discussion,
Tinker also noted limitations on the underwrit-
ing intent to deny coverage for business risks.
One of the major constraints on that under-
writing intent, according to Tinker, is the actu-
al language of the policies. He stated:

The foregoing is designed to be a descrip-
tion, not a definitive treatment of an im-
portant underwriting concept [i.e., busi-
ness risk]. It is recognized that regardless
of what concepts underwriters may em-
ploy and regardless of what their intent
may be, the scope of coverage is found in
the four corners of the contract. Nonethe-
less, an awareness of the business risk
concept helps to give dimension and un-
derstanding so some of the key provisions
of the policy

Unfortunately, cases such as Bor-Son and
Knutson place the cart before the horse in their
zeal to uphold the business risk and “CGL pol-
icy as de facto performance bond” rationale,
so that the degree of coverage allowed to a
general contractor under the actual terms of
the policy for defective work of subcontrac-
tors is sacrificed.

Even more unfortunate, the Bor-Son-Knutson
line of cases continues to lengthen. For exam-
ple, in Wm. C. Vick Construction Co. v. Penn-
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sylvania National Mutual Casualty Ins. Co.,
52 F.Supp.2d 569 (E.D. N.C. 1999), the in-
sured general contractor sought coverage from
its CGL insurer for damages to a building
caused by a leaky roof installed by the subcon-
tractor. The policy before the court was on the
1973 form with a BFPD endorsement, includ-
ing completed operations. After citing to vari-
ous authorities for the proposition that “liabili-
ty insurance policies are not intended to be
performance bonds,” the court denied cover-
age for property damage arising out of the
work of the general contractor’s roofing sub-
contractor, despite noting that Exclusion (o),
the worked performed exclusion, was replaced
by the broad form completed operations ex-
clusion, deleting the words “or on behalf of”
from that exclusion, thus extending coverage
to subcontractors.

A similar case in which the court forsook the
language of the policy before it for a business
risk or “CGL policy as de facto performance
bond” analysis is Federated Mutual Ins. Co. v.
Grapevine Excavation, Inc., 18 F.Supp.2d 636
(N.D. Tex. 1998), rev’d, 197 F.3d 720 (5th Cir.
1999). In that case, the court determined that
an insured contractor’s installation of defec-
tive fill and which subsequently damaged oth-
er portions of a parking lot installed by other
contractors, did not constitute an “occurrence”
under the policy before it. In the course of do-
ing so, the court engaged in the business risk
analysis and in footnote 12, it stated:

Further, the court is of the opinion that the
claims asserted against GEI [the insured
contractor] in the T&S lawsuit are more
probably characterized as being covered
by a performance bond surety rather than
a general liability policy. While GEI (and,
in effect, T&S) have attempted to make
the square peg of defective contract per-
formance fit into the round hole of liabili-
ty for damage to property of others, the
court concludes that such is not the proper
result in the present case. As stated by FM
[the insurer] in its Motion for Summary
Judgment, ‘a general liability policy is not
a guarantee of the insured’s quality of
work nor is it a performance bond. GEI
had a performance bond. FM’s policy

should not be tortured so as to vouchsafe
GEI’s failure to comply with its con-
tracts.’

The district court opinion reported at 18
F.Supp.2d 638 in Federated v. Grapevine was
reversed by the Fifth Circuit in Federated Mu-
tual Ins. Co. v. Grapevine Excavation, Inc.,
197 F.3d 720 (5th Cir. 1999). In reversing, the
Fifth Circuit held that the intentional installa-
tion of fill which unintentionally failed to
comply with specification, and which subsid-
ed and caused damage to work performed by
others, constituted an occurrence under the
contractor’s policy. In so doing, it did not ad-
dress the trial court’s comments in footnote
12, nor did it otherwise discuss a “business
risk” or “CGL policy as de facto performance
bond” rationale. Rather, it adhered to the poli-
cy language.

The district court opinion in Federated v.
Grapevine illustrates the dangers of a court
placing undue emphasis on the “business risk”
or “CGL policy as de facto performance
bond” arguments. The danger is inconsistent
results in derogation of policy language. In
Federated v. Grapevine, the performance bond
argument obviously swayed the court toward
vague principles rather than the language of
the policy. Moreover, the Fifth Circuit opinion
addressed Exclusion (b), the contractual liabil-
ity exclusion, as well as Exclusion (m), the
impaired property exclusion, neither of which
were focused upon by the district court in fa-
vor of its business risk-performance bond
analysis.

Even where the business risk rationale or the
“CGL policy as de facto performance bond”
rationale is applied in accordance with the
terms of the policy, that is in true instances
where the insured seeks coverage for its own
defective work, the result, even though sup-
ported by the policy language, is impermissi-
bly reached without actually considering it.
This was the situation in Lerner Corp. v. As-
surance Co. of America, 120 Md.App. 525,
707 A.2d 906 (1998). In that case, the insured
sought coverage for the cost of repair of dam-
age to an office building’s stone veneer facade
caused by a latently defective method of at-
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tachment of exterior marble to a precast con-
crete panel. The court summarized the in-
sured’s position as follows:

Stated somewhat differently, the appel-
lants’ [the insureds’] position appears to
be that when the breach of contract is
‘property damage,’ the damages are cov-
ered by their CGL liability policy. There-
fore, in the context of the sale of the
Building, the costs associated with cor-
recting the latent defect, which is the con-
tract deficiency, would become a covered
claim under the CGL policy. If appel-
lants’ analysis is correct, the CGL policy
under such circumstances takes on the
characteristics of a performance bond or
warranty.

Of course, the denial of coverage could just as
easily have been supported by actual language
from the policy, such as the definitions of oc-
currence or property damage and the applica-
ble work exclusions.

Obviously, adherence to the policy language
should achieve more consistent results than re-
liance upon ephemeral “CGL policy as de fac-
to performance bond” arguments. This was
recognized the court in Iberia Parish School
Board v. Sandifer & Son Constr. Co., Inc., 721
So.2d 1021 (La.App. 3rd Cir. 1998), where the
insured’s subcontractor had installed a leaky
roof on a school project. The insurer cited nu-
merous cases to the court which, in the court’s
own words:

[A]pplied the well-settled principle of in-
surance law that liability policies are not
intended to serve as performance bonds.
After finding that defective workmanship
was not an occurrence—more or less as a
matter of law—the three courts then ap-
plied the work-product exclusion clause
in the policies to exclude coverage to the
insured for repair or replacement of his
own defective work or defective product.
We are left uncertain as what the real ba-
sis for the finding of non-coverage was.

The court then construed the definition of oc-
currence and various exclusions, including

Exclusion (l), to determine that the insured
general contractor was entitled to coverage for
property damage caused by the leaky roof in-
stalled by its subcontractor.

2. Performance Bonds v. Liability Policies

The implication that a finding of coverage for
an insured contractor for liabilities arising out
of the defective workmanship of its subcon-
tractors would somehow convert a CGL poli-
cy (with the BFPD, including completed oper-
ations, endorsement attached) into a
performance bond is overly simplistic and ex-
hibits a basic lack of understanding of the real-
ities and intricacies of both the financing of a
modern construction project as well as ele-
mentary risk management principles.

A performance bond is not insurance. The in-
surance policy is a contract of indemnity,
while a surety bond is a guaranty of the perfor-
mance of the principal’s obligations. An insur-
ance policy is issued based on an evaluation of
risks and losses that is actuarially linked to
premiums. Losses are expected. In contrast, a
surety bond is underwritten based on what
amounts to a credit evaluation of the particular
contractor and its capabilities to perform its
contracts, with the expectation that no losses
will occur. Sureties usually maintain close re-
lationships with their contractor-principals as
well as the contractor’s bank, accountants, and
attorneys. As part of the underwriting of
bonds, the surety analyzes the strengths and
weaknesses of the contractor and its ability to
perform its obligations. In short, the under-
writing process is very similar to the process
used by a lender in making a loan.

The performance bond is not for the protection
of the contractor, but rather for the protection
of the owner (obligee). If the contractor fails
to complete its construction contract, the sure-
ty may satisfy its obligation to the owner un-
der the bond by providing additional financing
so that the original contractor can complete
the work, or by finding another contractor to
complete the construction, or finally, by hav-
ing the owner complete the job itself, with the
surety paying the extra costs.
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The performance bond is a three-party docu-
ment between the owner, the surety, and the
contractor, with the surety retaining a right of
indemnity against the contractor as well as
other third-party indemnitors, typically the in-
dividual owners of a construction company. In
the event of a claim, the surety will invoke the
indemnity agreement with its principal (the
contractor) and its indemnitors to hold it
harmless and often to defend it against the
claim. Thus, the contractor will, in effect, be
required to pay the loss from its own funds
when it indemnifies the surety. Of course, an
insurance company has no right of indemnity
against its insured, although it may seek to re-
cover its losses from third parties through sub-
rogation. Also, it is the liability insurer that
bears the duty to defend claims alleged against
its insured contractor if those claims arguably
are covered under the policy. About the only
similarity between a surety and an insurance
company is that a surety is typically an insur-
ance company that has the financial where-
withal to issue these types of bonds.

Various courts have examined the differences
between performance bonds and liability insur-
ance. An in-depth analysis is found in Cates
Constr., Inc. v. Talbot Partners, 21 Cal.4th 28,
980 P.2d 407 (Cal. 1999), where the issue was
whether tort remedies for bad faith claims han-
dling in insurance should be extended to perfor-
mance bonds. In answering that question with a
resounding “no,” the court set out in laborious
fashion the differences between suretyship and
insurance. Its analysis is worth quoting at some
length. The court stated as follows:

A surety is ‘one who promises to answer
for the debt, default or miscarriage of an-
other, or hypothecates property as securi-
ty therefor.’ … A surety bond is a ‘written
instrument executed by the principal and
surety in which the surety agrees to an-
swer for the debt, default or miscarriage
of the principal.’ … In suretyship, the risk
of loss remains with the principal, while
the surety merely lends its credit so as to
guarantee payment or performance in the
event that the principal defaults. … In the
absence of default, the surety has no obli-
gation. [Citations omitted.]

In addition to the financial guaranty aspects of
the suretyship transaction, the court in Cates
went on to detail other key differences be-
tween insurance policies and performance
bonds as follows:

A construction performance bond is not
an insurance policy. Nor is it a contract
otherwise marked by elements of adhe-
sion, public interest or fiduciary responsi-
bility, such that an extra contractual reme-
dy is necessitated in the interest of social
policy. Obligees have ample power to
protect their interests through negotiation,
and sureties, for the most part, are de-
terred from acting unreasonably by the
threat of stiff statutory and administrative
sanctions and penalties, including license
suspension and revocation.

In other words, a performance bond docu-
ments a financial relationship as part of an
overall financial transaction. In contrast, an in-
surance policy is usually an adhesionary risk
transfer contract which gives rise to a special
relationship and potential tort liability for the
insurer under many states’ laws. 

Due to these inherent differences, numerous
cases have recognized the distinction between
suretyship and insurance. See, National Shaw-
mut Bank of Boston v. New Amsterdam Cas.
Co., 411 F.2d 483 (1st Cir. 1969); Madison
County Farmers Assn. v. American Employ-
ers’ Ins. Co., 209 F.2d 581 (8th Cir. 1954); and
Pearlman v. Reliance Ins. Co., 371 U.S. 132,
83 S.Ct. 232 (1962).

In Bor-Son Building Corp. v. Employers Com-
mercial Union, supra, the court set out in
some detail the insurance and surety bond re-
lationships involved in that claim. It is curious
to note that in the Bor-Son case, Commercial
Union was both the CGL insurer for the in-
sured contractor and the surety on the perfor-
mance bond furnished by the contractor to the
owner. Even though the Bor-Son court dis-
cussed the surety bonding relationship be-
tween Commercial Union and Bor-Son, it ap-
pears that it ignored the major difference
between the two. On the one hand, it was to
Commercial Union’s benefit to deny coverage
for the allegations made against Bor-Son un-
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der its policy (even though many of them in-
volved allegations of defective workmanship
on the part of its subcontractors for which
there should have been coverage under the
BFPD endorsement) in order to minimize its
loss. On the other hand, even though Commer-
cial Union, as performance bond surety, was
also a defendant along with Bor-Son in the
lawsuits brought by HRA, Commercial Union
could recover the amount of any judgment
from Bor-Son pursuant to the indemnity
agreement executed by Bor-Son in favor of
Commercial Union as part of the bonding rela-
tionship. Nevertheless, the Bor-Son court
failed to pick up on the basic differences be-
tween the relationship of Commercial Union,
as CGL insurer of Bor-Son, and Commercial
Union as performance bond carrier and in-
demnitee of Bor-Son, in the surety relation-
ship. It also apparently failed to perceive the
potential conflict of interest on the part of
Commercial Union as both insurer and surety.

Another court summarily rejected the argu-
ment by a CGL insurer that payment of a
claim would convert its policy into a perfor-
mance bond. In Commercial Union Assurance
Companies v. Gollan, 394 A.2d 839 (N.H.
1978), the court stated as follows.

Commercial Union also argues that a
holding for the defense in this case would
convert the insurance policy into a perfor-
mance bond. A performance bond is a
guaranty by the surety that ‘the building
will be completed within the contract

price without extra cost to the owner …
[and that] payment will be made by the
contractor to subcontractors and to those
who furnish labor and materials.’ … our
construction of the policy does not create
a performance bond, but simply protects
the insured if liability arises from work
performed as defined ….

It should be noted that even though the Com-
mercial Union v. Gollan court’s remarks were
made in the course of finding an ambiguity be-
tween the contractual liability exclusion and
the work performed exclusion, its statement as
to the differences between a performance bond
and a CGL policy are valid. It also echos the
basic premise which should guide courts in
determining coverage for defective work
claims: the terms of the policy must govern.

3. Performance Bonds and CGL Policies are 
not Mutually Exclusive

One of the undercurrents running through the
authorities supporting the “CGL policy as de
facto performance bond” rationale is that the
scope of “coverage” of a performance bond and
CGL policy must be mutually exclusive. While
it is true that there are many types of risks and
losses which fall within the ambit of a bond and
not an insurance policy, and vice versa, there
remains a considerable overlap between the
two. This is particularly true, where, as in the
case of defective work, a breach of the bonded
contract may be involved. In that connection,
consider Figure 1 below.

Figure 2
“CGL Policy As De Facto Performance Bond” Continuum

Job site injury –
subcontractor’s 
employee

Crane collapse 
destroys project

Leaky roof installed 
by subcontractor

Contractor becomes 
insolvent, defaults

CGL Policy

Performance Bond
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Figure 1 illustrates a continuum of job site
risks. Along that continuum, at the left are
pure CGL policy losses, i.e., bodily injury, and
moving farthest to the right, a performance de-
fault by the contractor, a pure performance
bond loss. Superimposed upon that continuum
is the scope of coverage provided by a CGL
policy and a performance bond, signified by
the dotted lines. As can be seen, there is an
overlap in the middle. Starting at the left, as-
sume that an accident at the job site seriously
injures the employee of a subcontractor to the
insured. In the event the insured contractor is
sued by that employee, the contractor’s CGL
policy would respond to this insurance claim.
Next, assume a subcontractor’s crane collaps-
es, causing damage to major portions of the
project. Absent a waiver of subrogation, the
contractor’s CGL policy may be required to
respond to that loss. At the same time, the col-
lapse and the attendant damage may constitute
a breach of the bonded contract and fall within
the bonded obligation of the contractor, and
thus the performance bond.

Much the same can be said for a leaky roof in-
stalled by the roofing subcontractor on a
project. Again, the contractor’s CGL policy
will respond to claims for property damage,
even for the cost of repairing the roof itself.
Likewise, the roofing failure will constitute a
breach of the bonded contract, thus implicat-
ing the performance bond.

Finally, at the far right of the continuum is a
classic default by the bonded contractor due to
insolvency. Such a default is a performance
bond matter and should not impact liability
coverage for the contractor as an insured.

Thus, Figure 1 illustrates that many claims,
particularly defective work claims, may have a
potential impact on both the performance
bond and the CGL policy. The two seldom can
be separated from each other where there is a
breach of contract involving the work. Never-
theless, due to the relationships of the parties,
that is the two party relationship between the
insurer and the insured, versus the principal-
surety relationship involving indemnification
obligations on the part of the principal to the

surety, the liability policy should usually step
up to the plate first in these types of losses.

In Kalchthler v. Keller Constr. Co., 224
Wisc.2d 387, 591 N.W.2d 169 (Wis.App.
1999), the court recognized the overlap be-
tween a performance bond and a liability poli-
cy. There, the court applied the exception to
Exclusion (l) to uphold coverage for claims
against a general contractor for water damage
to the interior of new construction caused by
faulty window installation by a subcontractor.
In the course of doing so, it stated as follows:

For whatever reason, the [insurance] in-
dustry chose to add the new exception to
the business risk exclusion in 1986. We
may not ignore that language when inter-
preting case law decided before and after
the addition. To do so would render the
new language superfluous. [Citation
omitted.] We realize that under our hold-
ing a general contractor who contracts out
all the work to subcontractors, remaining
on the job in a merely supervisory capaci-
ty, can ensure complete coverage for
faulty workmanship. However, it is not
our holding that creates this result: it is
the addition of the new language to the
policy. We have not made the policy clos-
er to a performance bond for general con-
tractors, the insurance industry has.

Once again, in reaching its conclusion, the
court concentrated on the language of the poli-
cy before it and not the carrier’s overly simple
argument that to grant coverage would “turn
the CGL policy into a performance bond.…”

This overlap between the scope of “coverage”
provided by a general liability policy and per-
formance bond further weakens the argument
that providing coverage for elements of defec-
tive work per the terms of the CGL policy cre-
ates an untenable situation vis-á-vis a perfor-
mance bond. This simply is not the case and
the “CGL policy as de facto performance
bond” argument, together with the “business
risk” and “work product” arguments, can lead
to unwarranted restrictions on coverage. These
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restrictions are contrary to both the language
of the policy and the underwriting intent.

F. THE BREACH OF CONTRACT 
PHOBIA

Defective work claims always involve breach of
contract to which carriers often respond that a CGL
policy does not provide coverage for a contractor’s
breach of contract involving defective workman-
ship. That position may or may not be supported
by references to the policy such as the definition of
occurrence or the insuring agreement. As such, the
breach of contract argument often involves ele-
ments loosely based upon policy language and an
“outside the policy” argument based upon the sim-
ple assertion that a CGL policy does not cover
breach of contract. This assertion is usually cou-
pled with a business risk analysis separate and
apart from the policy language.

1. Defective Work as an Occurrence

Courts continue to grapple with the issue of
whether defective construction by an insured
contractor constitutes an “occurrence” as de-
fined in the standard commercial general lia-
bility (CGL) policy. “Occurrence” is defined
in the standard Insurance Services Office
(ISO) policy as “an accident, including contin-
uous or repeated exposure to substantially the
same general harmful conditions.” Despite
standardized policy language, courts around
the United States have, at best, produced a
mixed bag of results in applying that defini-
tion to faulty workmanship. While mixed bags
often defy categorization, a general trend is
discernable in this occurrence case law. Those
courts which utilize a strict “breach of con-
tract” analysis tend to find no occurrence, and
in turn, no coverage for the insured contractor.
In contrast, those courts which employ a more
traditional analysis, that is, whether the prop-
erty damage was neither expected nor intend-
ed from the standpoint of the insured, tend to
find a covered occurrence. Part and parcel of
this analysis is a determination of whether the
claim involves damage to property other than
the insured’s own work. If it does, the court is
more likely to find an occurrence and uphold
coverage for that damage. The distinction be-
tween work and nonwork is usually lost upon

most courts which employ the strict breach of
contract analysis.

2. “Breach of Contract” Occurrence Cases

A recent example of the “breach of contract”
analysis is found in Oak Crest Construction
Co. v. Austin Mutual Ins. Co., 329 Or. 620,
998 P.2d 1254 (2000). There, a contractor
made claim for the cost to strip and refinish
painting performed by a subcontractor. The
court held that there was no accident since the
claim arose solely from a breach of contract
and allegations that the contractor spent mon-
ey to repair a subcontractor’s “deficient”
painting of wood work could not support the
conclusion that it resulted from the subcon-
tractor’s breach of the duty to act with due
care. This case raises several issues. First, it
apparently involved only the repair of the de-
fective work itself, that is, the insured’s sub-
contractor’s painting. Nevertheless, the in-
sured contractor neither expected nor intended
that the subcontractor would perform its work
defectively. In addition, the court never con-
sidered whether the same conduct giving rise
to the breach of contract could also be negli-
gent, that is, whether the subcontractor’s
painting was negligently performed.

A similar case implying a breach of contract
approach to deny coverage is West American
Ins. Co. v. Keno & Sons Construction, Inc.,
2000 U.S. Dist. LEXIS 2181 (N.D. Ill. Feb.
24, 2000). In that case, a water main ruptured
during the construction of a water reservoir by
the insured contractor, Keno. The owner filed
a claim against Keno for breach of contract,
alleging that Keno’s subcontractors failed to
perform properly, causing the water main to
rupture. The underlying lawsuit was for
breach of contract, including a standard alle-
gation that the resulting damages were fore-
seeable. The court rejected the contractor’s ar-
gument that the water main rupture was not
intentional or expected, but instead was the re-
sult of negligence. Instead, the court held that
where a claim alleges damages which are the
natural result of negligent and unworkmanlike
construction, there is no occurrence under a
CGL policy.
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3. Traditional Approach” Occurrence Cases

On the other hand, other courts have found a
covered occurrence under similar circum-
stances. For example, in Twin City Fire Insur-
ance Co. v. Triple S Dynamics, Inc., Mealey’s
Emerging Insurance Disputes, April 5, 2000
(W.D. Wash. March 1, 2000), the insured man-
ufactured and sold two grain cleaners, both of
which suffered from numerous operational
problems and which eventually failed. As a re-
sult, the owner lost the use of its facility and
suffered significant business interruption loss-
es. The insurer denied coverage for the busi-
ness interruption on the basis that the failure
should have been expected. The court simply
held that the uncontroverted evidence indicat-
ed the failure of the cleaners was unrelated to
any prior problems, and, at worst, was the re-
sult of negligence. It was thus accidental under
Oregon law. The court also determined that
the business interruption damages stemming
from loss of use of the entire plant constituted
damage to other than the insured’s own prod-
uct.

Similarly, in Radenbaugh v. Farm Bureau
General Ins. Co. of Michigan, 240 Mich.App.
134, 610 N.W.2d 272 (2000), the insured was
sued in an action alleging defective workman-
ship, breach of contract and breach of warran-
ty after providing erroneous schematics and
instructions to the excavation contractor hired
by the owner for the construction of the foun-
dation for a double-wide manufactured home.
The insurer contended that since the complaint
alleged breach of contract, defective work-
manship and breach of warranty, there was no
occurrence. The court did not agree, finding
that it was clear that the underlying complaint
alleged damages broader than mere diminu-
tion in value of the insured’s product – the
double-wide—but rather numerous items of
damage caused by the defective installation of
the basement.

Another recent case reaching a similar conclu-
sion is E&R Rubalcava Construction, Inc. v.
The Burlington Ins. Co., 2000 WL 680401
(N.D. Tex. May 25, 2000), in which a subcon-
tractor was sued by the general contractor for
faulty installation of foundations. It was alleged

that the faulty workmanship caused cracks in
the walls and ceilings, prevented doors from
shutting and windows from operating properly,
caused wood framing distress and cracking and
similar damage due to the weak slabs. Since the
insured’s foundation work caused damage to
other parts of the home, the court applied Fed-
erated Mutual Ins. Co. v. Grapevine Excava-
tion, Inc., 197 F.3d 710 (5th Cir. 1999), to up-
hold coverage. In that case, the Fifth Circuit set
out something of a “bright line” test for deter-
mining when property damage caused by de-
fective workmanship constitutes an occurrence
under a CGL policy. There, the court stated that
where the defective work in turn causes dam-
age to the work product of a third party, as op-
posed to the defective work itself, that damage
is presumed to have been unexpected and there-
fore, an accident or occurrence. In contrast,
where the property damage is caused by the in-
sured’s intentional tort, such as trespass, that
damage is the natural result of voluntary and in-
tentional acts and is deemed to not have been
caused by an occurrence, no matter how unex-
pected, unforeseen and unintended that damage
may be. 

In applying this “bright line” test to the allega-
tions before it, the court in Rubalcava held
that even though the plaintiff denominated its
claims against the insured in terms of breach
of contract, those allegations sounded in negli-
gence, causing damage to other parts of the
home. Therefore, the court found an occur-
rence requiring the insurer to defend its in-
sured.

The long and the short of these cases is that
even though courts may speak in terms of
breach of contract or foreseeability, the classic
test for existence of an occurrence involving
defective work under a CGL policy remains
whether the property damage is unexpected
and unintended and whether it extends beyond
the work or product of the insured.   See
Bundy Tubing Co. v. Royal Indemnity Co., 298
F.2d 151 (6th Cir. 1962); City of Carter Lake
v. Aetna Casualty & Surety Co., 604 F.2d 1052
(8th Cir. 1979); Travelers Ins. Co. v. Volentine,
578 S.W.2d 501 (Tex.Civ.App. – Texarkana
1979).
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4. Breach of Contract as Legal Obligation

A breach of contract analysis may impact the
scope of coverage available under the insuring
agreement of the CGL policy. Many carriers
argue that a CGL policy provides coverage
only for tort liability, and not liability arising
out of breach of contract under that agreement.
The insuring agreement of the CGL policy
provides as follows: 

We will pay those sums that the insured
becomes legally obligated to pay as dam-
ages because of ‘bodily injury’ or ‘prop-
erty damage’ to which this insurance ap-
plies. [Emphasis added.]

As a corollary, very few would quarrel with
the proposition that a CGL policy’s primary
purpose is to provide for a defense against,
and indemnity for, third party tort claims
against the insured. Nevertheless, carriers are
increasingly taking the position that the “le-
gally obligated” requirement restricts cover-
age solely to damages arising out of tort liabil-
ity, to the exclusion of breach of contract
liability. Again, this type of argument is of
particular concern to contractors since the
claims against them typically involve allega-
tions of breach of contract.

5. Historical Development: California Case 
Law as to Coverage for Breach of Contract 

The “no coverage for breach of contract dam-
ages rule” is generally regarded as having
originated in California law and dates back to
Ritchie v. Anchor Cas. Co., 135 Cal.App.2d
245, 286 P.2d 1000 (1955). A frequently cited
case on this issue is International Surplus
Lines Ins. Co. v. Devonshire Coverage Corp.,
93 Cal.App.3d 601, 155 Cal.Rptr. 870
(Cal.App. 2d Dist. 1979), misapplied Ritchie,
supra. There, the insured sought coverage for
its failure to obtain reinsurance under an insur-
ance agency contract.   The court commented
on the “tort versus contractual liability” dis-
tinction, in Ritchie v. Anchor Cas. Co., supra,
and concluded as follows:

The phrase ‘legally obligated to pay as
damages’ as used in [the liability] policy,

is synonymous with ‘damages for liability
imposed by law.’ That latter phrase has
been uniformly interpreted as referring to
a liability arising ex delicto as distin-
guished from ex contractu. (Ritchie v. An-
chor Cas. Co., supra.). The theory that
Devonshire [the agent] assumed the lia-
bility of [its principal] for which [its lia-
bility carrier] provided coverage cannot
be sustained by the terms of the policy or
applicable law. 

Id. at 610. 

Nevertheless, the International Surplus Lines
court’s analysis of this issue indicates that an
exception to its rule exists. In considering the
“no coverage for breach of contract damages”
rule, the court found that the rule applied to
deny coverage since there was no allegation of
property damage or personal injury involved
in the claim before it, but only economic dam-
ages. The court made it clear that coverage
was denied because the damages sought did
not arise out of covered property damage as
follows: “In short, no conduct by Devonshire
or Central [its principal], whose liability was
assumed by Devonshire, resulted in any prop-
erty damage or personal injury as envisioned
by the Hartford coverage.” Id., 93 Cal.App.3d
at 611. Had there been property damage, the
International Surplus Lines court may have
found coverage.

Numerous California courts and courts of oth-
er states followed the reasoning of Interna-
tional Surplus Lines. However, the most re-
cent California case to directly address this
issue, Vandenberg v. Centennial Ins. Co., 21
Cal.4th 815, 982 P.2d 229, 88 Cal.Rptr.2d 366
(1999), debunks the validity of the “no cover-
age for breach of contract” rationale. In that
case, Vandenberg, the insured, leased real
property and upon foreclosure on the lease, the
owner filed suit against the insured for con-
tamination of the property through leaking un-
derground storage tanks. The cause of action
alleged against the insured was for breach of
the lease contract. At the intermediate appel-
late level, Vandenberg v. Centennial Ins. Co.,
629 Cal.Rptr.2d 511 (Cal.App. 1997), the
court of appeals refused to woodenly apply the
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“no coverage for breach of contract” rule. In
that connection, the court stated as follows:

In her action, Boyd sought damages
against Vandenberg for the contamina-
tion of her property. The contamination of
her property was unquestionably injury to
tangible property [citations omitted].
Whether sums that Vandenberg may be
required to pay to Boyd [the lessor] as a
result of the contamination of her proper-
ty are covered by particular insurance pol-
icies is not a matter that can be resolved
by reference to the general rule that
breach of contract is not covered under a
general liability insurance policy. We do
not suggest that Boyd’s claims are neces-
sarily covered; rather, we conclude only
that the determination must be made indi-
vidually by specific consideration of the
nature of the property, the injury, and the
risk that caused the injury, in light of the
particular provisions of each applicable
insurance policy. In other words, the sim-
ple assertion that Boyd sought contract
rather than tort damages does not support
the claim that Vandenberg’s liability for
physical injury to Boyd’s property is per
se beyond the coverage of Vandenberg’s
liability insurance policies.

Id. at 521. 

The Supreme Court of California granted re-
view of the Vandenberg case, Vandenberg v.
Superior Court, 73 Cal.Rptr.2d 195, 953 P.2d
158 (Cal. 1998). One of the specific issues for
which review was granted was: “Whether a
general liability insurance policy may never
provide an insured defendant with coverage
for losses that are plead by the plaintiff as
breaches of contract ….” Id., 953 P.2d at 158. 

In its Vandenberg opinion, the California Su-
preme Court resoundingly rejected the false
dichotomy between “noncovered breach of
contract” damages and “tort covered tort lia-
bility.” In what amounts to a quite perfunctory
discussion, the court specifically disapproved
the California court of appeals line of cases
which had previously denied coverage for
claims involving breach of contract, including

International Surplus Lines v. Devonshire, su-
pra; Old Republic Ins. Co. v. Superior Court,
66 Cal.App.4th 128, 77 Cal.Rptr.2d 642
(1998); Wilmington Liquid Bulk Terminals,
Inc. v. Somerset Marine, Inc., 53 Cal.App.4th
186, 61 Cal.Rptr.2d 727 (1997); Bernstein v.
Consolidated American Ins. Co., 37
Cal.App.4th 763, 43 Cal.Rptr.2d 817 (1995);
Fragomeno v. Insurance Co. of the West, 207
Cal.App.3d 822, 255 Cal.Rptr. 111 (1989); In-
surance Co. of the West v. Haralambos Bever-
age, supra; Fireman’s Fund Ins. Co. v. City of
Turlock, 170 Cal.App.3d 988, 216 Cal.Rptr.
796 (1985).

In the course of rejecting this line of cases, the
court described, and rejected, their reasoning
as follows:

The underlying reasoning of these cases is
that the phrase ‘legally obligated to pay as
damages’ describes liability based upon a
breach of a duty imposed by law, i.e., tort,
rather than by contract. (See Williamton,
supra, 53 Cal.App.4th 186, 193, 61
Cal.Rptr.2d 727.)

We disagree. The nature of the damage
and the risk involved, in light of particular
policy provisions, control coverage.
Moreover, we reject the ex contractu/ex
delicto distinction, which derives from a
misreading of the seminal case, Ritchie v.
Anchor Cas. Co. (1955), 135 Cal.App.2d
245, 286 P.2d 1000 (Ritchie). In Ritchie,
the court analyzed whether the term ‘lia-
bility imposed by law,’ the precursor to
‘legally obligated to pay,’ included cover-
age for liability arising from contract.
(Id., at p. 254, 286 P.2d 1000.) This
phrase had usually been construed to
mean liability imposed in a definite sum
by a final judgment against the assured.
(Ibid.). But the policy before the Ritchie
court contained a distinction; coverage A
applied to ‘ “liability imposed … by law
or by written contract,” ’ whereas
coverage B applied to ‘ “liability imposed
… by law.” ’ (Ibid). The court concluded
that the omission of the term ‘ “or by
written contract” ’ in coverage B, the por-
tion at issue in Ritchie, ‘is persuasive that
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the phrase “imposed upon him by law” as
used in this policy … relates to the nature
of the liability to be defended rather than
the result of the lawsuit.….’ (Ibid., italics
added.)

In International Surplus, supra, 93
Cal.App.3d 601, at page 611, 155 Cal.Rp-
tr. 870, the phrase at issue as ‘ “legally
obligated to pay as damages,” ’ which the
court found synonymous with ‘ “damages
for a liability imposed by law,” ’ the cov-
erage language in the Ritchie case. With-
out further discussion, the court then held
that the ‘latter phrase has been uniformly
interpreted as referring to a liability aris-
ing ex delicto as distinguished from ex
contractu.’ (Ibid., citing Ritchie, supra,
135 Cal.App.2d 245, 286 P.2d 1000, ital-
ics added.) This brief statement led to a
string of cases relying upon International
Surplus for the purported distinction that
ignores otherwise settled principles of in-
surance contract interpretation.

Id., 21 Cal.4th at 838–839.

In addition to exposing the misapplication of
the Ritchie v. Anchor Cas. rationale by the “no
coverage for breach of contract” line of cases,
the California Supreme Court went on to hold
that the provisions of an insurance policy
should be give the meaning a lay person
would ascribe to that language if that meaning
is not ambiguous, citing AIU Ins. Co. v. Supe-
rior Court, 51 Cal.3d 807, 822, 274 Cal.Rptr.
820 (1990). The court stated as follows:

Nothing in the respective policies between
Vandenberg and any of the insurers sug-
gests any special or legalistic meaning to
the phrase ‘legally obligated to pay as
damages.’ A reasonable lay person would
certainly understand ‘legally obligated to
pay’ to refer to any obligation which is
binding and enforceable under the law,
whether pursuant to contract or tort liabili-
ty. Further, a reasonable lay person, cogni-
zant that he or she is purchasing a ‘general
liability’ insurance policy, would not con-
clude that such coverage term only refers
to liability pled in tort, and thus entirely ex-
cludes liability pled on a theory of breach

of contract. Under general insurance prin-
ciples, we must interpret the phrase ‘legal-
ly obligated to pay as damages’ in accor-
dance with the ordinary and popular sense,
not the legalistic, and erroneously pre-
mised, interpretation of the language urged
by insurers.

Id. at 840.

Finally, the court observed that the arbitrari-
ness of the distinction between contract and
tort in the International Surplus Lines line of
cases is evident when one considers that the
same act may constitute both a breach of con-
tract and a tort.

6. The Construction Contract as Legal 
Obligation 

Of course, there is room for considerable dis-
agreement between insureds and insurers, or at
least their counsel, as to whether a contractual
provisions renders an insured “legally obligat-
ed” to incur damages because of property
damage arising out of an occurrence. To hold
that a contract does not create a legal obliga-
tion would appear to require an insured con-
tractor to sit back and wait for the other party
to sue it, usually the owner, for breach of con-
tract. Obviously, this is not a preferred way to
run a construction business, or any business
for that matter, and unduly penalizes the con-
tractor which fulfills its contractual obliga-
tions, and in the process, undoubtedly miti-
gates damages for all concerned, including its
insurer.

In Vandenberg v. Superior Court, the Califor-
nia Supreme Court addressed the issue of
whether a judgment against an insured for
breach of contract which involved an occur-
rence of property damage is covered under a
CGL policy. However, the California Supreme
Court has not ruled, in light of Vandenberg,
whether a CGL carrier is obligated to pay a
claim against an insured where that claim has
not been reduced to judgment. 

In Certain Underwriters at Lloyds v. Superior
Court (Powerine Oil Co.), 75 Cal.App.4th
1038, 89 Cal.Rptr.2d 706 (1998), a California
Court of Appeals held that an insured has no
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objective reasonable expectation that a CGL
policy will provide coverage for amounts
spent to comply with environmental adminis-
trative orders and to investigate and clean up
contaminated sites. In that case, Powerine’s
insurers denied coverage based upon Foster-
Gardner, Inc. v. National Union Fire Ins. Co.,
18 Cal.4th 857, mod. at 19 Cal.4th 53e, 77
Cal.Rptr.2d 107, 959 P.2d 265 (1998), in
which the California Supreme Court held that
a liability insurer’s obligation to defend a
“suit” did not create a duty to defend an ad-
ministrative environmental proceeding. In re-
sponse, the insured argued that under Vanden-
berg v. Superior Court, supra, no ordinary
person would understand that the phrase “le-
gally obligated to pay as damages” means that
coverage is available if an environmental
agency memorializes a cleanup in a consent
degree in court but is barred if the agency uses
an equally binding administrative environ-
mental remediation order. Although not the
precise issue, this case may have some impact
on whether a claim based upon a contractual
obligation which has not been reduced to
judgment is covered under a CGL policy.

In Powerine, the California Supreme Court
will decide whether a CGL insurer’s duty to
indemnity includes administratively ordered
cleanup and remediation costs where no actual
judgment has been entered against the insured.
The Powerine case is still being briefed by the
parties and amici curiae to the California Su-
preme Court. Certain Underwriters at Lloyds
v. Superior Court of the State of California for
the County of Los Angeles (Powerine Oil Co.,
Real Party-in-Interest), No. S084057 (Cal.
1999), as reported in the February 22, 2000 is-
sue of Mealey’s Litigation Reporter: Insur-
ance.

G. THE EFFECT OF “OUTSIDE THE 
POLICY” COVERAGE 
ARGUMENTS

As emphasized above, broad concepts such as
“business risk,” “CGL policy as performance
bond,” or “no coverage for breach of contract,” re-
quire the departure from the explicit terms of the
CGL policy. That departure very seldom results in

anything good for the insured. In other words, car-
riers’ defenses based upon outside the policy con-
cepts usually reduce the scope of coverage avail-
able to an insured.

The illustration below demonstrates this concept.
The pyramid represents the basic steps in interpret-
ing and analyzing coverage for a claim under a
CGL policy. At the base of the pyramid are policy
defenses based upon considerations other than pol-
icy language, such as the business risk, breach of
contract and de facto performance bond arguments.
Next, the insuring agreement, including the re-
quirement that the insured be “legally obligated to
pay as damages,” is located near the base of the
pyramid because the insuring agreement is intend-
ed to set out the very broadest statement of cover-
age under the policy. That broad grant of coverage
is then narrowed by the definitions of occurrence
(with its accident and fortuity requirements) and
property damage (with its physical injury to tangi-
ble property and loss of use requirements) at upper
levels of the pyramid. This location represents the
fact that these definitions narrow the coverage pro-
vided in the insuring agreement. Finally, the work
and product exclusions applicable to a defective
work claim are at the top of the pyramid. These ex-
clusions are included to deny coverage for certain
claims which, even though they may involve prop-
erty damage caused by an occurrence for which the
contractor is legally obligated, nevertheless are
outside the intended coverage. 

The pyramid illustrates the fact that if coverage for
defective work claims, or any other claim for that
matter, is denied at the outset because of a wooden
application of non-policy language arguments, the
result is the denial of a greater number of claims,
including claims which would otherwise be paid
under the definitions and exclusions of the policy.
Further, if a rule that a breach of contract liability
does not constitute a covered “legal obligation” of
the insured is applied, a greater number of claims
than intended will be denied and other portions of
the policy, particularly the definitions of occur-
rence, property damage and the work product ex-
clusions are rendered superfluous. In that case, the
CGL policy is of much less utility to a contractor,
and those other parties on a construction project,
such as the owner or developer, which depend up-
on it to provide coverage for property damage aris-
ing out of the contractor’s defective work. Similar-
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ly, if the definitions of occurrence and property
damage are improperly relied upon to deny cover-
age, then again, a greater number of defective work
claims will be denied than under a more traditional
analysis which relies upon the property damage ex-
clusions to eliminate coverage for a smaller num-
ber of these types of claims.

The bottom line is that if an insurance coverage
dispute escalates to the point of litigation, a key
consideration for the insured contractor is to ensure

that the court remains focused upon the language
of the CGL policy before it, language that through
its careful drafting may provide a contractor with a
certain amount of coverage for property damage
arising out of defective work. By maintaining that
focus, the court should apply the language of the
policy and not be guided by vague principles, prin-
ciples which can lead to anomalous denials of what
should otherwise be covered claims.

5. Exclusions –
work product

4. Property Damage –
physical injury to tangible

property

3. Occurrence – accident, fortuity

2. Insuring Agreement – “legally
obligated to pay as damages”

1. Non-Policy Based Defenses – Uninsurable
Business Risk, Work Product, De Facto Performance

Bond and Breach of Contract
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